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With the retirement from the United States 
Supreme Court of Mr. Justice Field, an- 
nouncement of which has just been made, a 
notable judicial career will come to an end. 
He has been a member of that court for over 
thirty-four years, his period of service ex- 
ceeding that of Chief Justice Marshall who 
had hitherto held the record for length of 
service on the bench in that court. Prior to 
that he had served for over five years as 
chief justice of the Supreme Court of Cali- 
fornia, so that his judicial life covers alto- 
gether a period of over forty years. He has 
voiced the decision of the courts with which 
he has been connected in over a thousand 
cases, so that it will be seen his life has been 
alaborious one. His term of service on the 
Supreme Court bench has covered a most im- 
portant era, in which the great questions 
growing out of the civil war and the recon- 
struction periods came before the court of 
last resort. All who are familiar with the re- 
ports of the court’s decisions arewell aware that 
Justice Field has borne his full share of the 
work of the great federal tribunal during his 
term of service, and all can join with the 
President and the other members of the court 
incommending his work and in wishing him 
along enjoyment of his honorably earned 
rest. 





Itis a general rule that property in cus- 
tody of the law is not subject to attachment 
or garnishment. The law does not permit 
one court to assume control over the repre- 
sentatives of another court or the property 
confided to his charge. By this is not 
meant that personal remedies against the in- 
dividual may not be sought, but any pro- 
ceeding in the nature of an action in rem, 
whereby it is sought to reach the property 
which another court has taken possession of, 
is forbidden. Thus, replevin from an officer 
holding under order of the court of chancery 
is punishable as a contempt. Even suits 
against a receiver in his representative capac- 
ity are forbidden, though the court appoint- 
ing the receiver may, on cause shown, permit 
them. The probate court has not even this 








power respecting its officers, who can only 
be sued in the manner pointed out by statute. 
These principles have been applied in nu- 
merous cases to various classes of legal cus- 
todians, and in accordance with them it has 
been held that clerks of courts, trial justices, 
registers in chancery, receivers, trustees ap- 
pointed by a court of chancery, assignees in 
bankruptcy, trustees for creditors under a 
general assignment pursuant to insolvent 
laws, other trustees appointed to dispose of 
property and apply the avails according to 
the orders of the court, sheriffs, constables, 
and other ministerial officers, and their 
bailees and assistants, justices of the peace, 
executors, administrators, and guardians, 
cannot be charged as garnishee by reason of 
any property or money which they hold or any 
debts which they owe merely as such officers. 
This general rule of law was recently up- 
held and applied by the Supreme Court of 
Michigan, in the case of Hudson v. Wilber, 
72 N. W. Rep. 162, wherein it was sought to 
enforce garnishment against an executor, the 
court holding, with the weight of authority, 
that garnishment does not lie against ex- 
ecutors where the probate court has made no 
order for payment and the executors have 
not become directly accountable to defend- 
ant. The*court shows that while in some 
few of the States, by statute an executor or 
administrator may in his official character 
be held liable as a garnishee at suit of a 
creditor of the decedent or distributee of the 
estate, in most of the States, among which 
is Michigan, no such rule is recognized ex- 
cept in cases where a court has decreed a 
distribution of the proceeds in the hands of 
such executor or administrator. Some stat- 
utes permit an executor or administrator to 
be made a garnishee during the pendency of 
the settlement of the estate, but no judgment 
can be rendered against him until a settle- 
ment is made, unless he assent to the legacy 
or admits assets to pay the amount claimed 
out of the distributive share. Until the dis- 
tributive shares are ascertained they cannot 
be secured by garnishment. In other words 
when it is uncertain whether the adminis 
trator will have a surplus in his hands or not 
he cannot be held as garnishee. 

The interesting point, however, in the Mich- 
igan case is that the judges of the court di- 
vided upon the question as to whether the 
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probate court was shown to have made a de- 
cree or order for payment, the majority of the 
court contending in the negative and the dis- 
senting judges maintaining that, upon the 
facts of this case, the liability of the executor 
was fixed and nothing remained for him to do 
but pay over the money, and hence garnish- 
ment would lie against him. 








NOTES OF RECENT DECISIONS. 


Contract OF EMPLOYMENT — BreacH — 
Liguiwatep Damaces. — In Borley v. Mc- 
Donald, 38 Atl. Rep. 60, decided by the Su- 
preme Court of Vermont, it was held that a 
provision in an agreement of employment 
that the employee will not for a year after 
conclusion of his services, directly or indi- 
rectly, solicit an insurance that shall at that 
time be held by the employer from any party, 
is violated by his entering into a partnership 
engaged in a business in competition with the 
enployer’s, and by his partners during the 
year soliciting and obtaining insurance from 
parties insured with the employer, and known 
by the partners to be so insured. It was 
further held that such provision being clear 
and explicit, evidence that the employer un- 
derstood that the employee had a right to rep- 
resent any insurance company, and to so- 
licit any insurance not held by the employer 
when the employee left his employ, and to 
solicit any additional insurance of parties 
holding insurance with the employer, was not 
admissible. The court also decided that a 
provision in the contract of employment that 
if the employee shall, within a year from the 
termination of his employment, solicit an in- 
surance at that time held by the employer 
from any party, he shall forfeit and pay to 
the employer $500 as liquidated damages, 
will be sustained as a provision for liquidated 
damages, 





Equity—MartrimoniaL AcTions—DIvorce 
—Marriace.—The recent case of Livingston 
v. Superior Court of Los Angeles County, 49 
Pac. Rep. 836, affords an illustration of the 
exercise of the general equity powers of a 
court in a matrimonial action to meet a 
practical exigency unprovided for by express 
statutory regulation. Under the Civil Code 
of California, sections 155, 176, it is provided 





— 


that a husband and wife contract towards 
each other ‘‘obligations of mutual * * & 
support,’’ and that the wife must support the 
husband if he is rendered incompetent by in. 
firmity. It was held that an order of the 
court upon the wife to support her husband, 
made under such statutory authority, did 
not create a debt within the constitutional 
clause against imprisonment for debt, and 
that as no adequate remedy existed at law 
for the effectuation of the obligation, the 
same might be enforced by contempt pro- 
ceedings. ‘‘The attack made here,”’ says the 
California court, ‘‘is solely upon the power of 
the superior court to make such an order on 
any state of facts. This contention seems to 
be based upon the fact that, in section 187 
of the Civil Code, provision is made for com- 
pelling the husband to support the wife, and 
it is provided that the final judgment in such 
case may be enforced by the court ‘‘by such 
order or orders as in its discretion it may 
from time to time deem necessary.’’ This, 
it is said, authorizes such procedure when the 
wife is suing her husband for separate main- 
tenance, but the statute does not authoriz 
such orders when the husband sues the wife 
for his support. In Galland v. Galland, 38 
Cal. 265, this court said: ‘‘It is within the 
general powers of courts of equity, independ- 
ent of the statute, to decree alimony to the 
wife, without divorce.’’ The question has 
been variously decided in the United States, 
and it is said that in England courts of 
equity do not give such relief, except as al 
incident in an action seeking some otherre 
dress. It is said in 2 Story, Eq. Jur., see 
1422, that, to the question whether courts of 
equity have general authority to decree al- 
mony to the wife when she is left without 
other means of maintenance, ‘‘it can scarcely 
be said that, according to the results of the 
authorities, an answer in the affirmative cal 
be given in positive terms.’’ This jurist 
further says, however (section 1423), thats 
broader jurisdiction over the matter has been 
asserted by some of our courts of equity, and 
it has been held that ‘‘a court of equity may 
in all cases decree her a suitable maintenance 
and support out of his estate upon the very 
ground that there is no adequate and sufl- 
cient remedy at law in such a case. And 
there is so much good sense and reason if 
this doctrine that it might be wished thal 
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it were generally adopted.’’ The question 
has been much discussed, and in many 
eases is very fully and elaborately consid- 
ered. Among these cases, Garland v. Gar- 
land, 50 Miss. 694, contains an able review 
of the English cases, and shows that even 
there some cases support the jurisdiction. 
Prather v. Prather, 4 Desaus. Eq. 33, con- 
tains another thorough discussion of the ques- 
tion, and upon principle and authority the 
jurisdiction of courts of equity to decree 
alimony is maintained. A later case in which 
the same doctrine is held is Milliron v. Mill- 
iron (S. D.), 68 N. W. Rep. 286. Such be- 
ing the state of the authorities, there is no 
reason why we should not adhere to the dec- 
trine announced in Galland v. Galland. It 
isin accord with the general principle that 
where a right exists, and there is no adequate 
legal remedy, equity will take jurisdiction. 
In connection with this California case the 
New York Law Journal calls attention to 
Griffin v. Griffin, 47 N. Y. 134, which con- 
tains an interesting discussion of the inci- 
dental powers of a court having equity juris- 
diction, outside of the authority expressly 
conferred by statute, in relation to matri- 
monial actions. 





ATTORNEY AND CLIeNT—AUTHORITY OF AT- 
TORNEY.—The Supreme Court of Oregon de- 
cides in Barr v. Rader, 49 Pac. Rep. 962, 
that the general power of an attorney to act 
on behalf of his client does not authorize him 
to accept an acknowledgmegt of indebtedness 
of the garnishee of the judgment debtor in 
satisfaction of a judgment in the client’s 
favor. In Herriman v. Shoman, 36 Am. 
Rep. 261, Messrs. Schulenberg & Co. recov- 
ered judgment against the defendant, and 
thereupon assigned the same to plaintiff, who 
caused an execution to be issued thereon, in 
pursuance of which a levy was made upon 
the defendant’s stock of goods. Shoman 
thereupon commenced this suit to restrain 
proceedings under the writ, claiming that he 
had delivered to the attorney of Schulenberg 
& Co. a county warrant, which was received 
a$ payment pro tanto on the judgment. A 
trial was had, and the court, having found 
that the judgment had been paid before the 
issue of the execution, gave a judgment as 
prayed for, in reversing which Brewer, J., 
Says: ‘There is no pretense that the plaint- 














iffs in the judgment knew of the action of 
their attorney, authorized or ratified it, or 
that he had any special directions or author- 
ity in the matter. He had simply the gen- 
eral authority of an attorney in the collection 
of a judgment. But this general authority is 
to receive money only in payment. He can 
neither sell, assign,’ nor compromise a judg- 
ment, nor receive notes, warrants, goods, 
chattels, or land in payment. Receiving a 
county warrant is simply exchanging a judg- 
ment claim against a debtor for a claim 
against a county. It matters not that the 
debtor is insolvent, and the warrant valid 
and valuable. The attorney is employed to 
collect ; that is, receive the money due on the 
judgment, and not to trade the claim for any- 
thing apparently or in fact more valuable. 
The authorities in this direction are clear and 
abundant.’’ To the same effect, see, also, 
Freem. Exns. (2d Ed.) § 108; Weeks, At- 
tys. at Law, §§ 240, 242; 3Am. & Eng. Enc. 
Law (2d Ed.), 363, and notes; Freem. 
Judgm. (2d Ed.) § 463. 





DELIVERY — PERMITTING EXAMINATION OF 
Articies Sent C. O. D.—The Supreme Ju- 
dicial Court of Massachusetts decides, in 
People’s Nat. Bank v. Freeman’s Nat. Bank, 
47 N. E. Rep. 588, that a written in- 
struction, ‘‘papers to be delivered only upon 
payment of draft,’’ sent to a collecting bank 
with a draft and a sealed package of papers, 
is not violated by the collecting bank’s allow- 
ing the drawee to open the package and ex- 
amine the papers before payment of the draft, 
as such a temporary surrender for examina- 
tion is nota ‘‘delivery.’’ In this case the 
drawee, after examining the papers, refused 
to accept them and pay the draft, but the 
same were returned through the collecting 
bank, the defendant, to the forwarding bank, 
the plaintiff. The plaintiff declining to re- 
ceive back the draft and package, again for- 
warded them to the defendant and brought 
suit. The package contained the report of a 
mining expert (who was the drawer of the 
draft) upon the condition of a certain mine, . 
which he claimed had been made for the ben- 
efit of and under contract with the drawee, 
the draft being drawn for the expert’s com- 
pensation under an alleged contract with the 
drawee. ‘‘One count alleges the conversion 
by the defendant to its own use of the min- 
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ing report. The other count alleges that the 
plaintiff employed the defendant to collect 
the draft, and to keep and handle the sealed 
package, and to deliver it to the drawee only 
on payment of the draft, and that the defend- 
ant negligently, and in violation of its in- 
structions, delivered the sealed package with- 
out payment of the draft, by reason of which 
the drawee became acquainted with the con- 
tents of the mining report; that the defend- 
ant destroyed the money value of the draft 
and of the report; and that but for such neg- 
ligence the defendant could have collected 
the draft in full.’”” The case was tried with- 
out a jury, and an award of nominal damages 
made tothe plaintiff, the trial court thus 
holding that theoretically at least the de- 
fendant had been guilty of a wrongful 
act. The supreme court, reversing such 
decision and ordering judgment for defend- 
ant, in the course of a rather volumin- 
ous opinion remarked that ‘‘with or without 
the excluded conversation, there was no de- 
livery of papers, within the meaning of the 
prohibition in the instruction quoted. The 
acts of the cashier and of the drawee, inter- 
preted alone or in connection with what was 
said by them at the time, could not, in law, 
be found to be a delivery of the papers, 
either of the draft or of the mining report. 
The delivery meant by the plaintiff’s instruc- 
tion was asurrender of the package to the 
drawee as his own property, and the instruc- 
tion was not violated by allowing the drawee 
to take the draft and the sealed package into 
his own hands in the banking house for the 
purpose of examining the contents of the pack- 
age, and so determining whether he would 
accept the package and pay the draft. That 
purpose is the only one which can reasonably 
be found, and it negatives ‘delivery,’ in the 
sense which that word has in the plaintiff’s 
letter of instructions. The word ‘delivery’ 
could have no double meaning in the letter 
of instructions, and the delivery which the 
defendant was prohibited from making, ex- 
cept upon payment of the draft, could be no 
other than the delivery which it was required 
to make upon such payment. That was 
clearly an absolute delivery to the drawee 
as his own, and thus the prohibition was not 
against allowing the drawee to take the draft 
or package into his own hands, not as his 
own property, but for the purpose of exam- 


«# 





ination to see whether he would accept the 
package and pay the draft. Such a tempo. 
rary and qualifiedjpossession is not a delivery, 
See Maynard v. Maynard, 10 Mass. 456; 
Mills v. Gore, 20 Pick. 28; Shurtleff y, 
Franeis, 118 Mass. 154; Hawkes v. Pike, 105 
Mass. 560; Stevens v. Stevens, 150 Mags, 
557, 23 N. E. Rep. 378; Markey v. Ingur. 
ance Co., 103 Mass. 78; McCreary v. Rail. 
road Co., 153 Mass. 300, 307, 26 N. E. Rep, 
864; Parrott v. Avery, 159 Mass. 594, 35 N, 
E. Rep. 94; Springfield v. Harris, 107 Mags, 
532, 538, 540. It was not prohibited by 
the letter of instructions, as it might have 
been if the drawee was not to examine the 
papers. And the defendant had no reason 
to suppose that it was contrary to the wish 
of the plaintiff or of the drawer of the draft, 
or that it could in any way prejudice the 
rights of any party to the transaction.”’ 





ASSIGNMENT FOR BENEFIT OF CREDITORS— 
EstorpreL TO Contest.—In Kendall v. Me- 
Clure Coke Co., 37 Atl. Rep. 823, decided 
by the Supreme Court of Pennsylvania, it was 
held that the question whether a creditor resid- 
ing in Pennsylvania is, by participation in an 
assignment for the benefit of creditors made 
in that State, and valid under its laws, es- 
topped to proceed against lands in other 
States included in the assignment, on the 
ground that it is invalid in such States, is to 
be determined by the Pennsylvania courts, 
though the validity of the assignment else- 
where involves the lex rei site. It was fur- 
ther held that suth a creditor is estopped to 
proceed against lands in another State in- 
cluded in an assignment for the benefit of 
creditors, on the ground that the assignment 
is invalid under the laws of such State, where 
he took part in consultations of creditors with 
the assignee, obtained leave to except to the 
assignee’s account and proved his claim. The 
following is from the opinion of the court: 

For our present purpose it may be admitted that 
the deed of assignment was not executed and recorded 
in Florida and Georgia with the formalities required 
by the statutes of those States to make it effective 
there; but that isnot the question here. The assignor 
is a citizen of this State, and the creditor is a Pent 
sylvania corporation. The creditor goes out of this 
State to a foreign jurisdiction to seek an advantage 
over other creditors by invalidating an assignment of 
property, not because it is not good here, but because 
it is not good there. If it succeed, it withdraws that 


much property from the grasp of the trustee for all 
the creditors. Further, the same creditor has pre 
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sented and proved its claim under the assignment 
here, embracing the very property it seeks to appro- 
priate in the foreign jurisdiction; has been heard on 
every question it chose to raise in the court of the 
domicile. If it had not sought the jurisdiction of our 
eourts to enforce its demand, and had not made itself 
a party creditor to the assignment, itis doubtful, on 
the authorities, whether comity would have suggested 
a relinquishment by our courts of jurisdiction; for 
the subject-matter of the litigation—the assignment— 
and the persons of the litigants are within our juris- 
diction. We do not, however, decide this point, be- 
cause itis not necessary toa decision of the cause. 
But, clearly, whether a Pennsylvania creditor, under 
a Pennsylvania assignment, has, by pusitive unequiv- 
ocal acts here, estopped itself from denying the 
validity of the assignment, is not a question which 
comity demands should be referred to the court of an- 
other State for adjudication. What significance had 
the acts of defendants here? The assignment was of 
record. It purported to convey, and did convey, under 
the Pennsylvania statute, to the trustee for all the 
creditors, the very property now attached. The de- 
fendant had both constructive and actual notice of this. 
It takes part in the consultation of creditors with the 
assignee, gets leave from court to file exceptions to the 
account nunc pro tunc, and presents and proves its 
claim. Every act was a distinct affirmation that the 
title to all the assigned property had vested in the 
trustee. “ Where a creditor does an act affirming the as- 
signment, his election is made, and he is estopped from 
afterwards impeaching it.” Burke’s Estate, 1 Pars. 
Eq. Cas., 470. In Guiterman v. Landis, 1 Wkly. Notes 
Cas. 622, the court below ruled that by participating 
in creditors’ meetings after an assignment, and by ad- 
vising with the assignee, the creditor estopped him- 
self from questioning its regularity; and this decision 
was affirmed by this court. In Groves v. Rice, 148 N. 
Y, 227, 42 N. E. Rep. 664, the court says: ‘“‘By such 
conduct I think the plaintiff estopped himself from 
thereafter setting up the invalidity of the assignment. 
Having recognized it for the purpose of gaining some 
advantage, he could not, in conscience, turn around, 
and assert its invalidity.” We think it clear that if 
defendant were attempting to question the validity of 
the assignment under the laws of this State, it would 
be held to have estopped itself from denying it by its 
Unequivocal acts affirming it. Why, ifthe same acts 
estopped the creditor here, should he not be estopped 
from denying it elsewhere? If equity would close his 
mouth here, his mere removal to another jurisdiction 
does not open it to effect the same result. It is just 
48 unconscionable to assert in Georgia the invalidity 
of the assignment as tu assert it in Pennsylvania, But 
itis argued by appellee, if the assignment in Pennayl- 
Vania cannot pass lands in other States where the con- 
veyance does not conform to the laws of the situs, 
then by the assignment the property is not subject to 
the claims of the general creditors, and the defend- 
ant,in levying his attachment upon it, impairs no 
right of any creditor under the assignment; and, 
further, to restrain the attaching creditor is to, in 
effect, decide a question of foreign law, which the 
Weight of authority holds should be decided by the 
foreign courts. 

As before noticed, without inquiry as to whether, 
Under the laws of Florida and Georgia, the title to 
the lands in those States passed to the assignee, for 
the purposes of this case we assume it did not; but 
this creditor, by the most significant acts and asser- 
tions of record, averred it did pass, and then took all 
the benefit possible from affirming the validity of the 





assignment. Whether it passed or not, it cannot now 
say it did not. What acts on the part of a corpora- 
tion creditor of this State, under an assignment here, 
shall, in equity, constitute an estoppel, is a question 
for the courts of this State; for the creditor volun- 
tarily made itself a party to the assignment—volun- 
tarily adopted the assignee as its trustee in the 
management and conversion of the very assigned 
property it now seeks to appropriate. 





Executors — Sate or Lanp IN FOorEIGN 
Srate—Lia4BILity FOR Procrereps.—In Em- 
mons v. Gordon, 41 S. W. Rep. 998, it was 
held by the Supreme Court of Missouri, that 
an executor and his sureties are not liable on 
his bond for the proceeds of lands in a for- 
eign State sold by him under power conferred 
by the will, said will never having been pro- 
bated in the State where the lands lie, so as 
to authorize such sale. The court said in 
part: 


An administrator’s power, as such, does not extend 
beyond the boundaries of the State in which his let- 
ters of administration are granted; nor can he sue in 
the courts of any State, or take possession of property 
belonging to his intestate without becoming a tres- 
passer, unless he first qualifies as administrator ac- 
cording to the laws of the State where suit is intended 
to be brought or the property is situated. In other 
words, letters of administration have no extraterri- 
torial force. Naylor’s Admr. v. Moffatt, 29 Mo. 126; 
Scudder v. Ames, 89 Mo. 522, 14 S. W. Rep. 525; In re 
Partnership Estate of Ames & Co., 52 Mo. 290; State 
v. Osborn, 71 Mo. 86; McPike v. McPike, 111 Mo. 216, 
20 S. W. Rep. 12. An administrator’s actions are con- 
trolled by the probate court under whose supervision 
they come, and while an executor derives his power 
to act as such, with respect to the transfer of real es- 
tate, and can dispose of it as provided by the will by 
which he is appointed executor, without first obtain- 
ing an order of court, he can only convey such prop- 
erty in conformity with the laws of the State where 
he attempts to operate under the will, and not from 
the will alone; and he and his sureties cannot there- 
fore be held liable upon his bond as executor for 
moneys received by him for lands sold in another 
State, not in compliance with the laws of that State. 
There are authorities, however, which announce a 
different rule; that is, which hold that where an ex- 
ecutor qualifies as such in one State and sells lands in 
another State which belonged to his testator, under 
the powerconferred upon him bythe will, the ex- 
ecutor and his sureties will be required to account 
for the proceeds arising from the sale of such prop- 
erty by him (Hooper v. Hooper, 29 W. Va. 276, 1S. E. 
Rep. 280; 2 Woerner, Admn., Sec. 587; Judge of Pro- 
bate v. Heydock, N. H. 491); but the weight of au- 
thority unquestionably is in accord with the rule an- 
nounced by this court, through Sherwood, J., in 
Cabanne vy. Skinker, 56 Mo. 357, in which it is said: 
“So far as concerns the realty, a will beyond the ju- 
risdiction where it is probated is inoperative, and has 
no extraterritorial force or validity; and the ex- 
ecutor of such will cannot, because of his appointment 
in accordance with the laws of one State, thereby ac- 
quire authority to sue for, or in «ny manner inter- 
meddle with, the property or effects of his testator, 
whether real or personal, in another State, unless the 
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will be there proven, or the Jaws of such State dis- 
pensing with the probate anew confer the requisite 
permission. Kerr v. Moon, 9 Wheat. 565; Doe v. 
McFarland, 9 Cranch, 151; Story, Confl. Laws, Sec. 
474; McCormick vy. Sullivant, 10 Wheat. 192; Lucas v. 
Tucker, 17 Ind. 41; Willis v. Cowper, 2 Ohio, 124. 
Under the circumstances, then, as detailed in the pe- 
tition, Cabanne, the testator, must be regarded as 
having died intestate as to whatever lands in the 
Territory of Colorado he was possessed of at the time 
of his decease; and those lands, of course, in conse- 
quence of his intestacy, descended, in conformity to 
the laws of that territory, to his heirs at law. 
But as to who those heirs are no information 
is afforded us. There is not the remotest in- 
formation contained in the petition that the plaint- 
iffs are those heirs, nor is it shown that the plaintiffs 
had any title, either legal or equitable, in the prop- 
erty in Colorado. If they had no interest in the land 
itself, they certainly could have none in the proceeds 
arising from the sale thereof. It being out of the 
power of the executor, as such, to have any control 
over, or right to interfere with, the property situate 
in Colorado, it must inevitably follow that neither he 
nor his sureties can, in consequence of any acts done 
in Colorado, be held liable on the bond given for the 
faithful performance of the duties pertaining to the 
executorship in this State.”” In McCormick v. Sulli- 
vant, 10 Wheat. 192, it was held that “‘title to lands, by 
devise, can be acquired only under a will duly proved 
and recorded, according to the law of the State in 
which the lands lie; and that the probate of a will in 
the State of Pennsylvania gave it no validity what- 
ever in respect to lands situated in the State of Ohio, 
and as to which the court considered the deceased as 
having died intestate; and, consequently, that they 
descended to his heirs.”’ 





ConsTITUTIONAL LAwW—ADMINISTRATION OF 
EstaTE—PRESUMPTION OF DeatH.—The Su- 
preme Court of Rhode Island decides, in Carr 
v. Brown, that a statute of that State providing 
for the administration of the estate of one who 
has been absent and ‘‘not heard from directly 
or indirectly for the term of seven years’’ as if 
he were dead, violates Const. art. 1, § 10, 
and Const. U. S. Amend. art. .14, providing 
that no person shall be deprived of property 
without ‘‘due process of law.’’ The court 
says in part: 

Although statutes of similar import have existed 
in this State for more than a century, no case of this 
sort has ever before arisen thereunder, so far as we 
are aware; and we are therefore called upon to de- 
cide the question raised without the aid of former ad- 
judications, so far as our own State is concerned. 
For, although said statute was before the court in 
Southwick v. Probate Court, 18 R. I. 402, 28 Atl. Rep. 
884, yet it was only in connection with the question 
of the sufficiency of the notice to prove the will in 
question, and hence the decision in that case has no 
bearing upon the question as to the constitutionality 
of the law. It will be observed that said statute does 
not require the probate court to find that the person 
whose estate is sought to be administered is dead be- 
fore proceeding to exercise jurisdiction, but only that 
he has been absent from his home without being 
heard from, directly or indirectly, for the period of 











seven years. This fact being made to appear, the 
court is given jurisdiction, after the required notigg 
is given, to proceed as if the person were dead. The 
main question which is raised, then, is, whether the 
general assembly has power to pass an act authoriz. 
ing the estate ofa living person to be administered 
upon as if he were dead. We think it is very clear, 
both upon reason and authority, that it does not haye 
this power. To administer upon a person’s estat, 
while he is still living is to deprive him of property 
contrary to the law of the land, or, as it is ordinarily 
said, without due processs of law; and hence is in yig. 
lation of article 1, § 10, of the constitution of this State 
and also of article 14 of the amendments to the eo. 
stitution of the: United States. What is duepro. 
cess of law, within the meaning of constitutional pro. 
visions like these, has been many times expounded by 
the Supreme Court -of the United States, and also by 
the highest courts of the various States; and the re. 
sult of these interpretations may be briefly summed up 
by saying that the words “due process of law” mean 
a course of legal proceedings according to those rules 
and principles which have been established in our 
systems of jurisprudence for the protection and en- 
forcement of private rights. Pennoyer v. Neff, 9 J. 
S. 733. Those rules require that there shall be a court 
of competent jurisdiction to pass upon the subject. 
matter of the suit or proceeding, and that there shall 
be a trial or proceeding in which the rights of the par- 
ties, after notice and opportunity to be heard, shall be 
duly adjudicated. The words “due process of law in 
this place,” as said in Lavin v. Bank, 18 Blatchf. 23,1 
Fed. Rep. 641, “‘cannot mean less than a prosecution 
or suit instituted and conducted according to the pre- 
scribed forms and solemnities for ascertaining guilt or 
determining the title of property. It will be seen 
that the same measure of protection against legislative 
encroachment is extended to life, liberty, and prop- 
erty; and if the latter can be taken without a forensie 
trial and judgment, there is no security for the oth 
ers. If the legislature can take the property ofA 
and transfer it to B, they can take A himself, and 
either shut him upin prison or put him to death, 
But none of these things can be done by mere legisla 
tion. There must be ‘due process of law.’” The 
following terse exposition of this constitutional guar 
anty is furnished by the Supreme Court of New York 
in the case of Taylor v. Porter, 4 Hill, 145. Mr. Jus 
tice Bronson there says: ‘The words, ‘by the lawof 
the land,’ as here used (i. e., in the State constitution), 
do not mean a statute passed for the purpose of work 
ing the wrong. That construction would render the 
restriction absolutely nugatory, and turn this part of 
the constitution into mere nonsense. The people 
would be{made to say to the two houses, ‘You shall be 
vested with the legislative power of the State, but n0 
one shall be. disfranchised, or deprived of any of the 
rights or privileges of a citizen, unless you pass& 
statute for that purpose.’ In other words, ‘You shall 
not do the wrong unless you choose to doit.’ ” See also 
U. S. v. Cruikshank, 92 U. S. 554; Walker v. Sauvinet, 
Id. 92; Doyle v. Petitioner, 16 R. I. 538, 18 Atl. Rep. 
159; Cross v. Brown, Index RR. 65, 33 Atl. Rep. 147; 
Cooley, Const. Lim. (6th Ed.), p. 481; 6 Am. & Eng. 
Enc. Law, !p. 48, et seg. Tested by these rules, 
the statute aforesaid, under which a man’s property 
may be taken without his knowledge or consent, and 
in a proceeding to which he is not a party, and of 
which he has no notice, must be held to be clearly 
violative both of his constitutional and also of bis 
common law right. Indeed, the whole proceeding, # 
far as he is concerned, is res inter alios acta. 
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In Lavin v. Bank, supra, which was acase where 
the original letters of administration were issued by 
the court of probate of Cranston, in this State, under 
the statute in question, and where afterwards ancil- 
lary letters of administration were taken out in New 
York, the court, after holding that the payment by 
the defendant bank to said administrator there was 
no defense to the suit, said: ‘It is also claimed that, 
ifthe New York letters are void, the payment to the 
administrator may be justified under the Rhode Is- 
land letters, on the principle that, though a foreign 
administrator cannot sue here without obtaining an- 
cillary letters, yet a payment to him is a good pay- 
ment, and discharges the debt. Parsons v. Lyman, 20 
N. Y. 103. But itis clear that the Rhode Island let- 
ters have no greater validity than the New York let- 
ters. The Rhode Island statute undertakes to do di- 
rectly what the New York statute aims to accomplish 
by the more indirect method of declaring a judicial 
decision conclusive against a person not a party to it. 
In Rhode Island the court does not go through the 
form of deciding that the person is dead, but, conced- 
ing that he is only absent, distributes his estate ‘as if 
he were dead,’ without the service of any notice or 
process upon him whatever. Ido not see how any 
respectable argument can be made that this is not de- 
priving him of his property without due process of 
law, or how it can be ry,orr bly proper, 
for the proper government of the persons and the 
property within the jurisdiction of the State.” This 
decision is cited with approval by the Supreme Court 
of the United States in Scott vy. McNeal, 154 U. S. 49, 
14 Sup. Ct. Rep. 1108. 

The general question as to whether any court has, 
orcan have, jurisdiction to grant letters of adminis- 
tration on the estate of aliving person has been much 
discussed, and, while the authorities are not entirely 
harmonious, yet the great weight thereof is clearly 
against the existence of any such jurisdiction. The 
ground upon which most of the decisions rest is that, 
in order to confer jurisdiction upon a court to grant 
letters of administration upon a person’s estate, that 
person must bein fact dead; and that, if he is not 
dead, there is no estate to administer upon, and hence 
no jurisdiction. Mr. Freeman, in discussing this 
question in his work on Judgments, says: “The 
question occasionally arises whether the grant of let- 
ters testamentary or of administration on the estate 
of a person in fact living, but supposed to be dead, is 
an act beyond the jurisdiction of the court, and there- 
fore so utterly void that no person is protected in 
dealing with the executor or administrator while his 
letters remain unrevoked. The weight of authority is 
very decidedly to the effect that the decease of the 
supposed decedent isa prerequisite to the jurisdic- 
tion of the court, and that he is wholly unaffected by 
the proceedings for the settlement of his estate.”’? In 
line with the doctrine here announced, it is said in 
Mella v. Simmons, 45 Wis. 334: ‘The proceedings of 
administration, settlement, and assignment of the es- 
tate of the respondent, represented to have been dead, 
when he was and still is alive, are absolutely null and 
void, for all purposes whatsoever. * * * The county 
court of Dcdge county, or any other court, has po 
jurisdiction in this particular case, or in such a class 
of cases. There is no class of cases which embraces 
the administration of the estates of living persons as 
if they were dead. The proceedings are void ab initio 
and throughout. If this case falls within any class of 
cases, itis a class in which no court has any right to 
deliberate or render any judgment, and n which 
every conceivable act is an absolute nullity. The only 








jurisdiction the county court has in respect to the ad- 
ministration of estates is over the estates of dead per- 
sons. It wculd seem that the bare statement of such 
a proposition is enough, without citing authorities.” 
In Thomas v. People, 107 Ill. 521, the Supreme Court 
of Illinois, in an able opinion by Mr. Justice Mulkey, 
takes the same view. The same doctrine has been 
either adjudged or recognized in Massachusetts in 
Jochumsen v. Bank, 3 Allen, 87; Waters v. Stickney, 
12 Allen, 1,13; Day v. Floyd, 130 Mass. 488; in Penn- 
sylvania, ina series of cases beginning in 1824 (see 
Devlin v. Com., 101 Pa. St. 278); in Texas, in Withers 
v. Patterson, 27 Tex. 499; in Kentucky, in French v. 
Frazier, 7J.J. Marsh. 425; in Tennessee, in D’Arus- 
ment v. Jones, 4 Lea, 251; in New Hampshire, in Mor- 
gan v. Dodge, 44 N. H. 255; in North Carolina, in 
State v. White, 7 Ired. 116; in Alabama, in Dun- 
can v. Stewart, 25 Ala. 408; in California, in Stev- 
enson v. Superior Court, 62 Cal. 60; in Missouri, 
in Johnson v. Beazley, 65 Mo. 264; and in many 
other States. See, also, 1 Woerner, Adm’n, § 
208 et seg., where the same view is taken and 
our statute commented on; and note to Bolton v. 
Schriever (N. Y. App.), 18 Lawy. Rep. Ann. 242, 31 
N. E. Rep. 1001. To this array of authorities there 
are to be added the decisions of the Supreme Court 
of the United States in Griffith v. Frazier, 8 Cranch, 
9, and the recent case of Scott v. McNeal, supra, in 
which last-named case Gray, J., in an exhaustive and 
learned opinion, after discussing the entire subject, 
and reviewing all the cases, comes to the conclusion 
that administration cannot legally be granted on the 
estate of a living person, and that to deprive one of 
his property in a proceeding of this sort is unconstitu- 
tional. The reasoning in that case is so cogent, and 
the result so authoritative, especially as to the con- 
stitutional question involved in the case at bar, that 
further citations would seem to be unnecessary. 
Opposed to all this there is practically, so far as we 
are aware, but the single case of Roderigas v. Institu- 
tion, 63 N. Y. 460, where the court, by a bare major- 
ity, held that, under the provisions of the statutes of 
that State conferring upon surrogates jurisdiction 
over the subject of granting letters of administration, 
the inquiry of the surrogate as to the death of the 
person upon whose estate administration is applied 
for is judicial in its nature, and that the surrogate 
has jurisdiction to determine it upon sufficient evi- 
dence; and also that letters issued by him upon due 
proofs are conclusive evidence of the authority of the 
administrator to act until the order granting them is 
reversed on appeal, or the letters are revoked or va- 
cated, so far, at least, as to protect innocent persons 
acting upon the faith thereof. The decision in that 
case has been much criticized (see articles in 21 Alb.. 
Law J. pp. 65, 84; D’Arusment v. Jones, supra; 15 
Am. Law Reg. 212; 1 Woerner, Adm’n, § 210), and, so 
far as we are aware, has never been followed outside 
of said State except in the case of Scott v. McNeal, in 
Washington territory, which, as we have already 
seen, bas since been expressly overruled by the Su- 
preme Court of the United States, although it was 
cited with approval in Plume v. Institution, 46 N. J. 
Law, 230. In that case, however, it was not even 
surmised that the alleged decedent was not in fact 
dead. We are not unmindful of the rule that has 
been laid down in this State and elsewhere that the 
court shuuld ponder well before declaring an act of 
the general assembly to be unconstitutional, and that 
it should resolve every doubt in favor of the validity 
of the act. State v. District of Narragansett, 16 R, I. 
440, 16 Atl. Rep. 901. But if, having observed this 
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rule, the court comes to the conclusion that the act is 
violative of some constitutional right, its plain and 
imperative duty is to declare it to be void. Taylor v. 
Place, 4 R. I. 364. The case was originally heard by 
the appellate division, which then consisted of three 
justices. Owing to the importance of the question, 
however, and in view of the fact before referred to 
that said statute has long been upon the statute book, 
it was thought proper to have the case resubmitted 
on briefs to the entire court, which has been done. 
And, after a full and careful consideration, we are all 
of the opinion that, in so far as said statute author- 
izes the estate of a living person to be administered 
upon, it is unconstitutional and void. 








REVIVOR OF PAID REAL AND CHAT- 
TEL MORTGAGES. 


That a paid mortgage, whether upon real 
estate or upon chattel property, which has 
not been cancelled of record, may by agree- 
ment between the parties, be re-delivered by 
the mortgagor, as security for another debt 
or liability, and thus be revived and become 
a valid and subsisting security for such other 
debt or liability, is a question upon which 
courts are not entirely in harmony. Indeed 
there seems to be an irreconcilable conflict 
between the decisions of the American courts, 
some holding that since a mortgage is but the 
incident of the debt, that when the debt is 
paid, the mortgage has served its purpose 
and cannot thereafter have any further effect 
or validity as a security, even by the agree- 
ment of the contracting parties. The instru- 
ment is dead and cannot be revived. Others 
however, hold that a paid mortgage may be 
re-delivered by agreement of the parties, as 
security for another debt or liability, and 
that it thereafter is a valid security for such 
other debt or obligation, even if these were 
not contemplated at the time the mortgage 
was executed. Whatever ruling may obtain, 
the principles involved are the same whether 
the mortgage be one upon real estate, or a 
security upon chattel property. What is 
true of the one also applies to the other. It 
is a proposition too elementary to require 
elaboration that after payment a mortgage 
has served its purposes and the mortgagee has 
no power, as a general rule, to assign the 
same as a valid and subsisting security, nor 
can he revive it for the purposes of securing 
the original or any other debt or liability.! 


1 Fewell v. Kessler, 30 Ind. 195; Pelton v. Knapp, 
21 Wis. 68; McClure v. Andrews, 68 Ind. 97; Thomas’ 
Appeal, 30 Pa. St. 378; Thompson v. Ins. Co., 189 Ind. 
825. 








The proposition is axiomatic that whatever 
extinguishes the mortgage debt will, as 4 
matter of course, extinguish the mort, 

lien, and for this reason the payment and ag. 
ceptance of the full amount secured by the 
mortgage discharges the lien of the mortgage, 
whether the payment is made before or after 
a breach of any of the conditions, and henee, 
restore the property to the mortgagor, and 
this whether the mortgage be considered g 
mere lien and an incident to the debt only, ag 
in some States, or whether the element of the 
common law mortgage prevails, as in others, 


It is the generally accepted doctrine in 


America that mortgages made to secure fu- 
ture advances are valid evenif no limit ig 
therein expressed beyond which credit shall 
not be extended, though the authorities are 
not entirely harmonious in this regard ;? and 
the agreement between the mortgagor and 
mortgagee that the mortgage shall stand as 
security for further advances or other debts 
and liabilities is, as between the original par- 
ties, a valid and binding agreement, though 
the same is oral, if the advances have been 
made under it, and a court of equity will en- 
force such oral agreement, if there are no in- 
tervening rights of third persons that have 
attached to the property by mortgage, judg- 
ment or other lien; and this even if the mort- 
gage does not purport to secure future ad- 
vances. ;® likewise parol evidence may be in- 
troduced to show that at the time a new note 
was given, the parties agreed that the mort- 
gage was to stand as security for it;* and if 
there is a breach of the conditions of the 
mortgage, an oral agreement between the 
original contracting parties, that the same 
shall be considered as security for further 
loans or other liabilities, and there have been 
other debts contravted or liabilities incurred, 
upon the faith of such oral agreement, equity 
will refuse to aid the mortgagor, or any one 
having no higher equities, in escaping the 
consequences of his oral contract.’ It may 
be considered as well settled that as between 


the mortgagor and mortgagee, the original » 


2 Trust Co. v. Iron Co., 51 N.J. Eq. 605; Lovelace 
v. Webb, 62 Ala. 271; Witzinski v. Everman, 51 Miss. 
841. 

8 Walker v. Walker, 17 8S. C. 829; Upton v. Bank, 
120 Mass. 153; Taft v. Stoddard, 142 Mass. 550. 

4 DeCottes v. Jeffers, 7 Fla. 284; Port v. Robbins, 
35 Iowa, 208. 

5 Platt v. Griffith, 27 N. J. Eq. 207; Stone v. Lane, 
92 Mass. 74; Douglass v. Stetson, 159 Mass. 428. 
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absence of any other specific contract there- 
for than the provision to that effect in the 




































by the mortgage, and if there is no such stipulation 
Tigage, in that instrument, then by oral or written 
oT after contract subsequent to the execution of the 
henee, mortgage lien. However, should there be no 
mT; and condition in the mortgage providing for the 
ered g security of future advances, and the debt be 
nly, as entirely paid off, can the mortgagor re-deliver 
i of the the mortgage, by agreement with the mort- 
others, gagee or his assignee, with the understanding 
ine in that the mortgage shall stand as security for 
ee fu such subsequent debts? The answer is in the 
mit ig affirmative, with this reservation, that there 
7 shall must be no collision with the rights of credit- 
co ors whose liens upon the property have been 
* and acquired after the payment of the original 
r and debt and prior to the time such agreement of 
nd as revivor was made. Business principles and 
debts expediency demand, and reason dictates that 
1 par- the parties should be permitted to make any 
hough contract affecting their property which they 
| been please so long as they do not trespass upon 
it te, the rights of others, or contravene the law. In 
0 the agreement between the grantor and grantee 
have of such a mortgage to revive a paid mortgage 
judg- as security for a new liability, when there are 
— no intervening rights of others that have 
e ad- accrued to them, and have become a lien 
0 upon the particular property included in the 
not mortgage, there is no principle of law vio- 
noms lated; they have the legal capacity to con- 
ud if tract and hence can enter into any stipula- 
the tion between themselves as they may wish, 
the 80 long as they do not contravene the law by 
— so doing, and having entered into such stipu- 
‘ther lations and enjoyed the benefits thereof, it is 
been the policy of the law that such stipulations 
red, are to be faithfully recognized and performed 
uity by the parties. Therefore, if goods are 
ong pawned as security for a particular demand, 
the the pawnee has no lien thereon for any other 
7 or subsequent debt contracted by the pawnor 
be to him, unless there has been an express 
inal agreement that he should have a lien for such 
lace latter debt, or unless the circumstances of 
Hiss. the transaction create a lien by implication, 
ail and thus the principles applicable to a mort- 
gage are also involved in a pledge. And 

ins, again, a mortgagee, having received the 
ane, * Gilligt v. Lynch, 2 Leigh, 585; James v. Johnson, 





6 Johns, Ch. 429. 





to revive the mortgage, after a lien of a bona 
fide encumbrancer has attached, and whose 
claim is subsequent to the mortgage but 
prior to the repayment, for in the interim be- 
tween the payment of the amount due on the 
mortgage and the re-loaning, no matter how 
short this may have been, the junior encum- 
brance became, by reason of the payment of 
the first mortgage, a first lien on the prop- 
erty; and then, from the consideration that 
if the first mortgage is discharged, to hold 
that it may be kept alive by a subsequent 
agreement to loan the amount or a part 
thereof, would work a fraud upon the subse- 
quent encumbrancer, which equity will not 
sanction under any consideration.’ Nor can 
a mortgagor, after having paid off the debt 
secured by his mortgage, take an assignment 
thereof to himself, and then re-issue it by as- 
signing it to a third party for value, if by so 
doing the transaction would have the effect 
of defeating the claims of either prior or sub- 
sequent lien holders ;* and he could not re- 
vive the mortgage to the prejudice of others 
by returning the money to the mortgagee, 
after he had once paid it in satisfaction of 
the secured debt, by making an agreement 
with him,to the effect that the lien of the 
mortgage shall continue as originally; but if 
the rights of third parties have not intervened 
after the payment of the money and the re- 
payment of the same under the agreement 
that the lien shall continue, there is no valid 
reason why it should not be kept alive in this 
manner.’ It seems to be an unquestioned 
principle of equity jurisprudence in England 
and America, that a court of equity will keep 
an encumbrance alive, or it will consider it 
extinguished, as may best be in conformity 
with the purposes of justice, and in accord- 
ance with the actual intent of the contract- 
ing parties; thus recognizing the doctrine 
that obligations which have been discharged 
by payment or otherwise, may, if the con- 
tracting parties so agree, be revived and new 

7 Large v. Van Doren, 14 N. J. Eq. 208; Gardner v. 


James, 7 R. I. 896; Kellogg v. Ames, 41 Barb. 218; 
Bank v. Roberts, 70 Me. 384; Mitchell v. Coombs, 96 
Pa. St. 430. 
8 Gardner v. James, 7 R. I. 396; Carlton v. Jackson, 
121 Mass. 592; Whitney v. Franklin, 28 N. J. Eq. 126. 
® Champeny v. Cooke, 32 N. Y. 548; Marvia v. 








Vedder, 5 Cowen, 671; Bowman v. Manter 33 N. H. 
530; Darst v. Gale, 83 Iil. 136. 
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vitality given them as binding obligations, as 
between themselves, or those holding under 
them ;”° and that every reasonable intendment 
should be indulged in to favor the doctrine of 
tacking when no intervening equity of other 


creditors are -involved." Generally stated 
the rule that best accords with reason and 
good business principles is, that a mortgage 
which has been satisfied and delivered up to 
the mortgagor, but not cancelled of record, 
may again be delivered by the mortgagor to 
the mortgagee or his assignee as a security 
for some other debt and become a valid 
lien for the payment of such new debt, and 
such re-delivery gives it new vitality as 
against the mortgagor and those holding the 
encumbered property under him, but not 
against intervening encumbrancers. Com- 
mon sense and reason support this view, and 
expediency commends this doctrine ; and it 
is a familiar principle of law that the delivery 
of an instrument by the grantor gives it 
efficacy, and hence, if he takes a paper, 
which has been properly executed, and once 
used for another purpose, the re-delivery of 
it infuses it with new vitality, and renewed 
validity. If then the mortgagor re-pledges 
the securities, after the debt is paid, for any 
other lawful purpose, as for another debt. or 
liability, he can not thereafter be heard to 
complain that he is compelled to pay the sec- 
ond debt, he having had the capacity to make 
the contract in the first instance; and soa 
judgment which has in fact been satisfied, but 
which has not been satisfied or cancelled of 
record, may at the instance of the judgment 
debtor, still be assigned to an individual pay- 
ing value therefor, and the judgment will 
nevertheless be a valid and subsisting lien as 
to the judgment debtor, or between the par- 
ties.* ‘‘When the real mortgage debt has 
been actually paid off, another creditor may 
have the right of substitution or subrogation, 
and the mortgage be appropriated to pay a 
debt to which the mortgage, in its origin, had 


10 Compton v. Oxigen, 2 Ves. Jr. 261; Goulding v. 
Bunster, 9 Wis. 468; Traphagen v. Lyons, 38 N. J. Eq. 
615. 

ll Friendly v. McCullough, 9 Oreg. 112. 

12 Robinson v. Urquhart, 12 N. J. Eq. 540; Under- 
hill v. Atwater, 22. N. J. Eq. 16; Choteon v. Thomp- 
son, 2 Ohio St. 114. i 

13 Underhill v. Atwater, supra; Hathaway v. Bank, 
131 Mass. 14; Robinson v. Urquhart, supra. 

M4 Hoy v. Bramball, 4 C. E. Green, 891; Traphagen 
v. Hand, 36 N. J. Eq. 563. 


= 
no reference whatever.’’® Notwithstan 
the manifest force and soundness of the argu. 
ment advanced by those courts which hay 
announced the rule permitting the reyj 
of paid mortgages by agreement of the pap 
ties, whether oral or written, in the abseng 
of any intervening encumbrances, there ig g 
very respectable line of cases which question 
this right thus announced, and hold thats 
mortgage cannot be revived by the act of the 
parties, by an oral agreement, so as tobe 
come a valid and subsisting security for some 
other debt not originally contemplated, if the 
mortgage has once been paid off, as it thep 
becomes a dead security ; and others again 
urge that an oral agreement to the effect that 
the mortgage shall stand as security for fy 
ture advances cannot be maintained as such 
a contract is void under the statute of frauds” 
Consequently, it has been contended that af- 
ter a mortgage has been once paid off and in 
contemplation of aw discharged, to again re 
vive it so as to be invested with vitality m 
quires an instrument in writing and under 
seal having the same formalities as wer 
requisite in creating the instrument origi- 
nally, and that for this reason an oral agree 
ment is wholly insufficient in this regard. 
And yet, while in those jurisdictions whereit 
is held that mortgages cannot be revived by 
an oral agreement in any event, coarts of 
equity nevertheless will refuse to aid the 
mortgagor who, having enjoyed the mort 
gagee’s money obtained under the oral agree 
ment to extend the lien of the mortgage # 
security for such money, in obtaining a cat 
cellation of the instrument, as it will apply 
the maxim that he who seeks equity must do 
equity. In the absence of an express pre 
vision in the instrument itself providing for 
future advances, it has been held by some 
courts as settled to a certainty, that no such 
advances can be made under an oral agree 
ment ;” but that a mortgage may be executed 
which would be a valid seeurity for debs 
thereafter contracted, and the amount to le 
secured need not be specifically designated ia 
1 Robinson v. Urquhart, supra. 
16 Merrill v. Chase, 3 Allen, 339; Joslyn v. Wymal, 
5 Allen, 62; Douglass vy. Stetson, 159 Mass. 428. 
17 Curle’s Heirs vy. Eddy, 24 Mo. 117; O'Neill v. 
pelle, 62 Mo. 202; Bender v. Zimmerman, 122 Mo. 1%; 


Stoddart v. Hart, 23 N. Y. 556. 
18 Peckham v. Haddock, 36 Ill. 38. 





19 Walker v. Snediker, I Hoff. Ch. 146; Johnson’ 
Anderson, 30 Ark. 745. 
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the instrument.” The theory upon which 
these decisions are based denying the valid- 
ity of paid mortgages revived by oral agree- 
ments between the contracting parties is, that 
toestablish an oral mortgage or oral lien 
upon real estate in case the mortgage covers 
real property—and that it would be thus es- 
tablishing an oral mortgage—is against the 
policy of the law and will not be permitted ; 
that the absolute payment of a debt without 
any agreement or understanding at the time 
that it is to continue in force for some other 
purpose will unqualifiedly terminate not only 
its very existence but also the lien secured 
by it, and no revivor can be had by virtue of 
any subsequent agreement, nor can new 
life be infused into it by an agreement, 
that itshall secure anew debt or liability. 
The agreement being oral, and therefore 
within the statute of frauds and has no bind- 
ing effect to create a lien, and to hold that 
liens could be created in this manner would 
be to annul the statute declaring such agree- 
ments void.*! Whatever may be said in favor 
of the contention made by these authorities 
that deny the right in the parties to revive a 
paid mortgage by oral agreement, it seems 
that the doctrine announced in the case of 
Houseman v. Bodie is unanswerable, where 
itis said: ‘‘As between themselves in such 
case, whether or not the mortgage retain life 
is determined by the intent of the parties.’’” 
Finally, it may be therefore well said, that 
the doctrine «nnounced by the authorities 
that a mortgage once paid may be revived 
by agreement between the parties, either in 
writing or orally, is supported by common 
sense and is sustainable upon every princi- 
ple of law or equity, as well as good morals. 
No substantial reason has been or can be 
urged against it, and it is in harmony with 
the very important principle of common law 
of the exercise of absolute ownership and 
dominion that the owner has over his prop- 
erty. Joun C. KLEBER. 
Olympia, Wash. 


* Forty. Block, 50 Ark. 256; Martin v. Halbrook, 55 
Ark, 569, 

*1 Thompson y. George, 86 Ky. 811; Bailey v. Rocke- 
fellow, 57 Ark. 220; Anderson vy. Neff, 11 Serg. & R. 
223; Roberts v. Bruce, 91 Ky. 379. 

#122 N. Y. 164. 





BUILDING ASSOCIATIONS. 
LATIMER v. EQUITABLE, ETC. COMPANY. 


Circuit Court, W. D. Missouri, July 9, 1897. 


Stock—Payment in Advance.—Under Rey. St. Mo. 
2810, the director of a building association may re- 
ceive in advance full payment for its stock, and issue 
certificates therefor and agree to pay a certain rate of 
interest thereon in lieu of profits. 

Withdrawal — Waiver.—The right of withdrawal 
from a building association, as given by statute, can- 
not be waived or contracted away. 

Stock—Payment—Pledge.—A building association 
cannot prefer one class of its stockholders over an- 
other by pledge of any of its assets for that purpose. 


ApaAMms, D. J.: The defendant isa loan and 
building association, organized under and subject 
to the provisions of article 9, ch. 42, Rev. St. Mo. 
Section 2810 of such statutes enacts as follows: 
“The capital stock of any corporation created 
under this article shall at no time consist of more 
than 10,000 shares of not Jess than $100.00 each. 
The installments on these shares are to be paid at 
such time and place as the by-laws shall appoint. 
The by-laws or the board of directors may, if 
they deem 1t advisable, allow interest not exveed- 
ing eight per cent. on such installments as are 
paid in advance. Every share of stock shall be 
subject toa lien for the payment of unpaid in- 
stallments, fines and other charges incurred 
thereon, under the provisions of the charter and 
the by-laws. The by-laws may prescribe the 
form and manner of enforcing such lien. New 
shares of stock may be issued in lieu of the shares 
that have been redeemed, forfeited or matured. 
The stock may be issued in one or in successive 
series, in such amount and at such time as the 
board of directors, the shareholders or the by- 
laws may determine. Any shareholder, or the 
legal representative of any deceased shareholder, 
wishing to withdraw from the said corporation, 
shall have the power to do so, by giving thirty 
days’ notice of such intention to withdraw, such 
notice being given at a regular meeting of the 
board of directors. On the day following the 
next regular meeting or at any time thereafter, 
the member so withdrawing, or, if deceased, his 
legal representative, shall be entitled to receive, 
on demand, the amount paid in by him or her, 
and such proportion of the profits as the by-laws 
may determine, less all fines and other charges. 
Should there have been, however, a net loss, in- 
stead of a net gain, then such withdrawing share- 
holder shall receive the actual amount paid less 
his proportion of such net loss.”’ 

From the foregoing itseems plain that the gen- 
eral legislative scheme contemplates the sub- 
scription for stock, after the act of incorporation, 
in several successive series, such as may be de- 
termined by the shareholders, board of directors, 
or by-laws. These subscriptions are payable in 
installments, according to the requirements of 
the by-laws. These installments may be paid 
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by subscribers in advance, and, when so paid, the 
subscribers, in the discretion of the board of di- 
rectors, or as provided by the by-laws, may re- 
ceive interest on such advance payments at a 
rate not exceeding 8 percent. per annum. A 
peculiar feature of this scheme permits any stock- 
holder who may have paid one or more install- 
ments to withdraw from the association at any 
timeafter having given 30 days’ notice of his pur- 
pose so to do, and, on so withdrawing, to receive 
back from the association the amount paid in by 
him, with his proper proportion of the profits if 
any may have been made, or less his proper pro- 
portion of loss if such loss has been sustained. 
Apart from some other peculiar features, not nec- 
essary now to refer to, corporations created un- 
der this law are subject to the general principles 
of statutory and common law governing corpora- 
tions. 

The defendant, claiming to act under the power 
conferred by the statute of Missouri, on the 4th 
of September, 1890, issued its series of stock B, 
containing 500 shares, each for $200, representing 
an aggregate of $100,000 in par value. The series 
was issued as full-paid stock. It was not paid in 
installments of any kind, but in advance, for the 
full amount of its par value. The certificates 
representing this series recited, in substance: 
(1) That dues in full for all the shares repre- 
sented by them, at the rate $1 per month on each 
share for the full period of 200 months, has been 
paid, or, in other words, that the par value of 
$200 per share had been paid by the holder. (2) 
That the shareholder was entitled to redemption 
of his share at par on, and not before, 100 months 
from September 4, 1890, the date of the certifi- 
cates, and also to receive, as his share of the 
profits and earnings of the business, interest at 
the rate of seven per cent. perannum. (3) That 
there had been deposited with a‘trustee, of whom 
the defendant Ittel is successor, securities, con- 
sisting of stock of the defendant corporation and 
deeds of trust on real estate. of the actual value 
of $110.000, to secure the ultimate redemption of 
this series of stock, and the payment of the agreed 
interest accruing thereon, semi-annually, prior 
to its redemption. 

The complainant is the owner of four of these 
certificates, each calling for five shares, or $1,000 
in par value of stock. In his amended bill, the 
complainant sets forth the facts already detailed, 
and avers further, that, by the provisions of the 
by-laws of the defendant company, the owners 
of full-paid shares of stock, like those owned by 
complainant, were entitled to withdraw from the 
association, and receive back the amount paid in 
by them, at any time, on giving 30 days’ notice 
of their intention to withdraw, in like manner as 
is provided for stockholders on the installment 
plan. Complainant next avers that he has given 
the required notice of his intention to withdraw, 
and that the defendant has refused to pay him 
back the amount paid in by him, and refused to 








recognize that he had any interest in the trust | 





the payment of the face value of these certificates. 
The bill prays for judgment against defen 

in favor of complainant, for the face value of his 
certificates, and that the trust fund aforesaid be 
specially charged with the payment of such judg. 
ment. To this bill a demurrer is interposed, 
This demurrer raises these questions : (1) Whether 
the certificates in question are for stock, and, if 
so, whether the defendant had power to issue full. 
paid stock, and obligate itself to pay a certain 
rate of interest thereon in lieu of profits, 
Whether the holder of the full-paid stock has 
right to withdraw from the company, and receive 
back his money paid, on giving the 30 days’ notice 
prescribed by the statute, or whether he is con- 
cluded by the provisions found in the certificates 
to the effect that he is entitled to do so “‘on and 
not before 100 months” from September 4, 189), 
the date of the certificates. (3) Whether the 
holder is entitled to any preferential right to the 
property undertaken to be pledged to secure the 
payment of these certificates. 

Answering the first of these questions, it ap- 
pears clearly that the parties to these certificates 
intended them to be capital stock, as distin- 
guished from an evidence of money loaned. They 
are denominated capital. In the first place they 
confer upon the corporation power, averments of 
the bill, have, from the beginning, been treated 
as stock, with all the rights, in their holders, in- 
cident to ordinary stock, except as expressly lim- 
ited in the certificate. The intention of the par- 
ties, unless outside the power of the defendant 
corporation, should be recognized and enforced. 
The question, then, is, did the defendant corpo- 
ration have power to issue and deliver full-paid, 
interest-bearing stock? The legislation already 
adverted to, constituting the organic law under 
which the defendant is organized, provides 3 
scheme primarily and prominently for paying the 
capital in installments, so long as such payments, 
taken in connection with other income, arising 
from fines, dues, interest, and profits, are neces- 
sary in order to bring the stock, in actual value, 
to par. ButI do not think this primary and 
prominent feature or method of paying for stock 
is exclusive. The statute supra, in terms, pro- 
vides that ‘the installments on these shares are 
to be paid at such time and place as the by-laws 
shall appoint.”” The by-laws or the board of di- 
rectors may, if they deem it advisable, allow in- 
terest not exceeding 8 per cent. on such install- 
ments as are paid in advance. These provisions 
clearly contemplate a variation from the primary 
and prominent method of paying in the capital. 
In the first place, they confer upon the corpora- 
tion power, in and by its by-laws, to fix the time 
and place of paying theinstallments. Obviously, 
under this grant of power, the installments might 
be few or many, and payable at one time oF 
more. It appears from the bill that, pursuant 
to this grant of power, the defendant adopted 
a by-law referring to and recognizing paid-up 
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shares of stock, and providing for their treat- 
ment and final disposition. Again, a large 
and probably the largest source of income 
af associations like the defendant is in loan- 
ing their money. They are relieved from the 
wary laws of the State, and may, in the form of 
iums and otherwise, receive interest far in 
excess of the legal rates otherwise permitted. A 
necessary prerequisite to loaning money is to get 
jt. Accordingly, investors are encouraged to 
take stock, and pay the installments in advance. 
They are allowed a fixed rate of interest, not ex- 
ceeding 8 per cent., and the association receives 
the installments, some or all of them, in advance, 
and loans them out at a greater rate of interest 
than it pays, and in this way hastens the day of 
maturity of the stock, for the general benefit of 
its members. The general scheme thus indicated, 
the clear reference to advance payment of stock 
found in the statute, the provisions relating to 
full-paid stock found in the by-laws, clearly es- 
tablish the abstract power on the part of the de- 
fendant to receive payment of its stock in ad- 
vance, and issue certificates of full-paid stock 
therefor. If this power exists, reasonable terms 
and conditions of its exercise may be fixed by the 
by-laws or board of directors. The payment of 
stock in installments confers many possible ad- 
vantages upon its holder. He participates in the 
large premiums and interest received for money 
loaned. in the fines and other charges imposed 
upon associate members. He receives a share in 
all the profits of the association, and this goes to 
expedite the maturity of his stock, or the profit- 
able winding up of his financial venture. ‘These 
advantages or chances for gain do not appertain 
tothe holder of paid-up stock. In the nature of 
the case. he cannot apply his share of profits to 
thepayment of his stock. He takes no interest 
in the speculative feature of the venture. He has 
Money to invest, and is content with a reasonable 
interest thereon. Considering all these things, I 
cannot doubt it was a reasonable exercise of 
power on the part of the defendant to fix the rate 
ofinterest payable to this class of conservative 
investors at 7 per cent. per annum. I shall there- 
fore hold that the defendant had power to re- 
ive payment in advance for the stock in ques- 
tion, to issue for it the certificates in question, 
ind to obligate itself to pay interest thereon at 
the rate of 7 per cent. per annum, in lieu of per- 
mitting the holders of such certificates to partici- 
patein the profits of the business of defendant 
Corporation. This view finds ample support in 
authority. Hohenshell v. Association, 41 8. W. 
Rep. 948; Missouri v. Equitable Loan & Invest- 
ment Co. (Mo. Sup.; not yet officially reported), 
418. W. Rep. 916; Towle v. Association, 75 Fed. 
Rep. 938; People v. Preston (N. Y. App.), 35 N. 
E. Rep. 979; Kent v. Mining Co., 78 N. Y. 159; 
End. Bidg. Ass’ns, § 462. 
The next question to be considered is whether 
fhe complainant, as the owner of this full-paid 
lock, is entitled to exercise the right conferred 





by the statutes of Missouri upon stockholders, to 
withdraw from the association. The statute pro- 
vides, as already seen, that any shareholder wish- 
ing to withdraw from the association shall have 
power, first giving 30 days’ notice of his inten- 
tion, todo so. Upon complying with this re- 
quirement of the statute, the shareholder is en- 
titled to receive, on demand, the amount paid in 
by him, together with his share of profits. It is 
contended by the plaintiff that he is entitled to 
withdraw from the defendant corporation the 
amount of money paid on his certificates, to-wit, 
the full face value, notwithstanding 100 months 
huve not elapsed since the date of his certificates, 
and notwithstanding the special clause found in 
his certificates that they are not payable for 100 
months from their date. This contention raises 
the question whether the statute permitting with- 
drawal at any time is to be treated as forming a 
necessary part of the contract, or whether the 
acceptance of a certificate with a clause curtail- 
ing the right of withdrawal to a period less than 
100 months from date is binding upon a holder 
of such certificate. This right of withdrawal, 
and thereby ending one’s relation to a corpora- 
tion, is peculiar to building and loan associations. 
It does not appertain to corporations generally. 
The holder of stock of ordinary corporations 
must either transfer his membership to some 
purchaser of his certificate, or must retain his 
membership till the end of the corporate life of 
his company, or to such time as, by unanimous 
consent of the stockholders, liquidation may be 
agreed upon. He cannot force his company to 
purchase it, or otherwise, at his pleasure, with- 
draw his capital and portion of profits, and retire 
from the corporation. 

The novelty and importance of this right of 
withdrawal are well expressed in Thompson on 
Building and Loan Associations. He says (page 
64): ‘One of the most important rights con- 
ferred upon astockholder is the right of with- 
drawal. This right is incorporated in all stat- 
utes. A distinguishing difference between the 
stockholders of a building association and the 
stockholders in an ordinary private corporation 
is the right of the former, upon giving notice, to 
terminate future liability on his stock. He can 
arbitrarily devest himself of his membership, vut 
loose from the association, and end his duties 
and liabilities. In an ordinary corporation a 
subscriber for stock cannot obtain a cancellation 
of his subscription except by the unanimous con- 
sent of the other subscribers, and then he cannot 
do it if there were creditors whose rights would 
be jeopardized. Even a majority of the stock- 
holders cannot withdraw and refuse to proceed 
further in a corporate enterprise; and these rules 
are said to be just, and based upon a sound public 
policy. The liberality of the legislative policy 
can be readily seen in making such a radical 
change in the law of corporations by investing 
the building association stockholder with the 
personal right of withdrawal.” 
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The right of withdrawal, by the provisions and 
clear meaning of the statutes of Missouri in ques- 
tion, appertains to all shareholders, whether 
holders of installment- paying or full-paid stock. 
No distinction in this respect is made between 
them. By the organic law, the complainant, 
therefore, has aright to withdraw from the de- 
fendant company at his pleasure, and this right 
of withdrawal is the fundamental feature dis- 
tinguishing defendant corporation and others 
like it from ordinary corporations. The question, 
therefore, is whether this important fundamental 
right conferred by statute can be waived by re- 
ceiving certificates containing a curtailment of 
this right. I think not. If the corporation can 
issue one certificate or one series of stock curtail- 
ing this right of withdrawal, it can issue all of 
its certificates and all of its series of stock in the 
same way, and thus practically repeal the statute 
under which they take their corporate life. 

Greenh. Pub. Pol. p. 502, declares the rule to 
be in effect, that any contract by which the owner 
of corporate stock deprives himself of important 
rights secured to him by the statute, and which 
he acquires by virtue of his ownership of the 
stock under the statute, is void, and that such 
shareholder cannot waive it or contract it away. 

In State v. Edwards (Me.), 29 Atl. Rep. 947, a 
customer agreed to pay more toll than the stat- 
ute permitted the miller to take, and the court 
held the contract void, on the ground that the 
customer could not waive or contract away his 
rights under the statute upon which the miller 
was permitted to do business. In the case of In- 
surance Co. v. Leslie (Ohio Sup.), 24 N. E. Rep. 
1072, a question in relation to the waiver (by 
agreement found in the policy) of certain statu- 
tory provisions was considered. In deciding the 
case, the court, referring to these provisions, 
says: ‘These sections were in force when the 
policy in suit was issued and entered into, and 
became part of the contract of insurance, fixed 
the measure of the obligation created by it, and 
control its construction and operation. * * * 
The statute rests upon considerations of public 
policy. * * * The statute cannot be treated 
as conferring upon the assured a mere personal 
privilege, which may be waived or qualified by 
agreement. It has a broader scope; it molds the 
obligation of the contract into conformity with 
its provisions, and establishes the rule and meas- 
ure of the insurer’s liability.” 

A large number of pertinent authorities are 
gathered together in this last-mentioned case, and 
they satisfactorily establish the general principle 
announced by the Supreme Court of Ohio. See, 
also, to the same effect, Havens v. Insurance Co., 
123 Mo. 416, 27S. W. Rep. 718. In the case of 
Wall v. Society, 32 Fed. Rep. 273, a question 
arose whether a statute of Missouri, providing 
that a policy of insurance should be non-forfeit- 
able after two annual premiums had been paid, 
should prevail in a suit ona policy (executed in 








Missouri, while this statute was in force) which, { erential stock, from which authority for pledging 





by its terms, required the payment of three gp. — 


nua! premiums before the policy became nop. 
forfeitable. In other words, the question wa 
very much like the one now before the court, 
namely, whether the contract of the parties a 
written should prevail, or whether the statute 
then in force should be so read into the contrag 
as to prevail over its language. Judge Brewer, 
after announcing that he was disposed to rest hig 
conclusion upon considerations of public policy, 
observes: ‘‘It was evidently intended by its (the 
State’s) legislation to provide a fixed and absolute 
rule, applicable to all cases—absolute and uni. 
versal—because, if it applied only in cases jp 
which the policies were silent, or if it could be 
waived or changed, a child can see that it would 
protect only so far as the insurance companies 
were willing. So, although no words of penalty 
are attached, no express denial of the. right t 
waive, in fact no words of negation in any diree- 
tion, yet it seems to me fair to say that the affirm. 
ative language of this statute discloses a public 
policy, which no court oughse to question orre 
fuse to enforce. The legislature has by this lan- 
guage declared a rule in respect to forfeitures in 
life insurance policies. It has thus established 
the policy which it believes should obtain in this 
State, and itis my duty to administer the laws of 
this State in the spirit in which they were enacted, 
and to uphold both their spirit and their letter.” 

The same conclusion is reached and expressed 
in the case of Society v. Clements, 140 U. 8. 236, 
11S. C. Rep. 822. In the light of these and many 
other authorities to which my attention has been 
directed, I am constrained to hold that the statu- 
tory right of ending a stockholder’s relation toa 
loan and building association, by withdrawal 
therefrom is a fundamental right, evidencings 
public policy, which cannot be waived or con 
tracted away by any one or more members of such 
association, and that the plaintiff in this case, 
having given the prerequisite notice, is entitled 
to recover the face value of his stock, notwith- 
standing the terms of his certificates postponing 
the exercise of this right until an unexpired term 
of 100 months shali have elapsed. The nextand 
last questioned to be considered is whether the 
complainant, as the holder of the certificatesit 
question, is entitled to any preferential rightia 
and to the property undertaken to be pledged 
secure their payment. This must be answered bj 
determining whether the defendant association 
had power to make the contract so pledging sueh 
property. ‘*The elementary working principle 
of the building fassociation scheme,” according 
to Endlich (section 122, supra), is ‘ta system of 
perfect mutuality and reciprocity and equality of 
all members.”’ No provision is found in theo 
ganic law authorizing an association like the de- 
fendant to pledge any of its assets for the retire 
ment or payment of any of its stock, nor is ther’ 
any general power conferred by statute upon loan 
and building associations to issue preferred pref- 
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jtsassets to secure the payment of any of its 
stock may be inferred. Under such state of facts, 
jtmust, in my opinion, be held that the pledge 
of corporate assets for the retirement or payment 
ofacertain class of its stock, in preference to 
others, is so violative of the elementary require- 
ment of equality and mutuality as to be absolutely 
yoid. Again, loan and building associations, 
like other corporations, may impair their capital 
and incur obligations to creditors. Capital is in 
all cases a trust fund, primarily for creditors. If 
the defendant association can be sustained in the 
issue of series B of its stock, amounting to $100,- 
000, or one-tenth of its capital, and securing the 
payment of the same at par, with annual interest 
thereon at 7 per cent., by pledging sufficient of 
its capital therefor, I see no reason why it can- 
not issue all the balance of its stock in similar 
series, and in like manner secure the payment 
thereof. If this can be done, the creditors’ trust 
funiisentirely diverted to the security of its 
stockholders. The fund which the law devotes 
primarily to creditors is, by action of others, di- 
yerted to a class which, under the law, is made 
second in the right to the fund. These last ob- 
servations concerning the rights of creditors are 
not made because any creditors are now com- 
plaining of the conduct of the defendant com- 
pany, but merely to illustrate the awkward pre- 
dicament in which the views of complainant’s 
counsel might involve the defendant company. 
Ifeel largely relieved from an exhaustive consid- 
eration of this last question by the action of the 
Supreme Court of Missouri in the recent officially 
unreported case of State v. Equitable Loan & In- 
vestment,Co. (Mo. Sup.), 41S. W. Rep. 916. This 
was a proceeding by quo warranto to oust the 
defendant of its corporate franchise, because of 
its alleged unauthorized assumption of power in 
issuing full-paid stock, and securing the payment 
thereof by pledges of its assets. Sherwood, J., 
announcing the opinion of the court, says: “It 
is quite apparent that the defendant association 
assumed and usurped franchises and privileges 
not granted it by the laws of Missouri, in issuing 
full-paid stock, secured by pledges of other stock 
of said association, and also by deeds of trust to 
secure the redemption and payment of said full- 
paid stock; * * * that, though the defendant 
association had the right to issue full-paid or 
prepaid stock, there is nothing in the law under 
Which the association was charted that will au- 
thorize it to make this full-paid stock preferred 
stock, by using certain securities of the associa- 
tion to guaranty the payment thereof.” 

The foregoing is a construction placed upon 
the statute in question by the highest court of the 
State; and even if it were not in harmony with 
my views, which is not true, it would, under 
well-recognized principles, control my action. 
The plaintiff therefore is not entitled to any pref- 
erential right to the assets alleged to have been 
Pledged to secure the payment of his stock. It 
4ppears from the foregoing that, if this were an 





action at law, the demurrer would not be well 
taken. The plaintiff would be entitled to a judg- 
ment against the defendants for the face value of 
his certificates. This action being in equity, and 
it appearing that the complainant is not entitled 
to equitable, as distinguished from legal, relief, 
the demurrer, for that reason, must be sustained. 


Notr.—The regulations of building associations in- 
troduced some ‘innovations, which have since been 
legalized by statute, more especially the right of 
withdrawal from membership, which is inherent in 
no other corporation. The articles of association and 
the by-laws of a building corporation constitute a con- 
tract with its members, which it cannot at its own vo- 
lition alter so as to change their rights (Engelhardt 
v. Fifth Ward, etc. Assn., 148 N. Y. 281; Heinbokel v. 
National, etc. Assn., 58 Minn. 340; Pawlick v. Home- 
stead, etc. Assn., 37 N. Y. Sup. 164; Holyoke, etc. 
Assn. v. Lewis, 1 Colo. App, 127; In re West Riding 
Soc., L. R. 45 Ch. Div. 463; O’Malley v. People’s, ete. 
Assn., 92 Hun, 572), even though it has power to alter 
amend or repeal its by-laws (Insurance Co. v. Connor, 
17 Pa. St. 186); nor has the legislature any greater 
power, Fisher v. Patton, 134 Mo. 32. Though the 
corporation cannot take away such rights, it may 
change its by-laws so as to effect, without taking away, 
the remedy for enforcing the contract. Engelhardt v. 
Fifth Ward, etc. Assn., supra. It cannot issue pre- 
ferred shares, nor in any way prefer one} member 
over another, unless its charters or by-laws give such 
authority. State v. Equitable, ete. Co. (Mo., June, 
1897), 41S. W. Rep. 916; Hohenshell v. Home, etc. 
Assn. (Mo., June, 1897), 41S. W. Rep. 848. 

Usury.—The loans made by such associations, in- 
cluding the interest charges and premium, are often 
in excess of the legal rate of interest. As to whether 
such laws are tainted with usury, the decisions are at 
variance. Where such associations are looked upon 
as partnerships, accumulating a fund for the joint 
benefit, such loans are considered to be unobjection- 
able (Goodrich vy. Atlanta, ete. Assn., 96 Ga. 803; 
Shannon v. Dunn, 43 N. H. 194; Hawkins v. Ameri- 
cus, etc. Assn., 96 Ga. 206; Merrill v. McIntyre, 13 
Gray, 157; Roberson’s Appeal, 10 Md. 397; Silver v. 
Barnes, 6 Bing. [N. C.) 180), but the transaction is re- 
quired to conform to the statute. Brown v. Archer, 
62 Mo. App. 277. Again itis held, that laws author- 
izing such charges are solely for the benefit of local 
corporations. Southern, etc. Assn. v. Riggle, 4 Pa. 
Dist. 617. Other courts hold that such contracts are 
usurious, if they in any mode provide for the pay- 
ment of any greater sum of money than the principal 
with legal interest (Building, etc. Assn. v. Logan 
(Tex. Civ. App., June, 1896), 38S. W. Rep. 1088; Ab- 
bot v. International, etc. Assn., 86 Tex. 467; Interna- 
tional, etc. v. Biering, 86 Tex. 476), that any law al- 
lowing special corporations to charge a greater rate of 
interest than the general law permits is special legis- 
lation and is void. Rowland vy. Old Dominion, etc. 
Assn., 116 N. C. 877; Meroney v. Atlanta, etc. Assn., 
116 N. C. 882; Henderson, etc. Assn. v. Johnson, 88 
Ky. 191. Nor will such courts extend the rule of com- 
ity so far as to recognize the legality of such contracts 
made by foreign corporations containing provisions, 
that such contracts are to be considered as made in a 
foreign State and to be interpreted by its laws. Such 
provisions are considered to be mere evasions. South- 
ern, etc. Assn. v. Riggle, 4 Pa. Dist. 617; Rowland v. 
Old Dominion, etc. Assn., 115 N. C. 825; Meroney v. 
Atlanta, etc. Assn., 116 N. C. 882. Contra: Pioneer, 
etc. Co. vy. Cannon, 96 Pick. 599. 
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Forfeiture of Shares.—Although a provision, that 
the shares of a borrowing member should be for- 
feited on his failure to pay interest or premium, or 
Cues has been upheld (Southern, etc. Co. v. Armston, 
etc. Co. [Ala., January, 1894], 15 South. Rep. 123), yet 
it is generally held that he is entitled to be credited on 
his loan with the value of hisshares. Rowland v. Old 
Dominion, etc. Co., 116 N. C. 882; Rowland v. Old 
Dominion, ete. Co., 115 N. C. 826; Watkins v. Work- 
ingmens’, etc. Assn., 97 Pa. St. 514. 

Withdrawal of Members.—The laws always provide 
that a member of such acorporation may withdraw 
therefrom, and the corporation is powerless to pre- 
vent it. Granite, etc. Assn. v. Lloyd, 145 Ill. 620; 
Holyoke, etc. Assn. v. Lewis, 1 Colo. App. 127. Where 
by the rules of the association, the grounds for with- 
drawal are to be submitted to the board of directors 
for their approval, they cannot withhold their ap- 
proval without reasonable cause. Wetterwulgh v. 
Knickerbocker, etc. Assn.,2 Bos. (N. Y.) 381. Such 
right of withdrawal, does not, however, exist in favor 
of a member who has pledged his stock to secure a 
loan. State v. Redwood, etc. Assn., 45 Minn. 154; 
Watkins v. Workingmen’s, etc. Assn., 97 Pa. St. 514; 
Anderson, etc. Assn. v. Thompson, 88 Ind. 405. 

Payment of Withdrawing Members.—The associa- 
tion cannot prefer in an arbitrary manner one with- 
drawing member to another (Pawlick v. Homestead, 
etc., Assn., 37 N. Y. Sup. 164); but it is proper to pay 
these in full in the order of their withdrawal. Hoyt 
v. Interocean B. Assn., 58 Minn. 345. Where the as- 
sociation is insolvent, the outside creditor should be 
paid first in full (Maloney v. Real Estate, etc. Assn., 
57 Mo. App. 384; Christain’s Appeal, 102 Pa. St. 188), 
and then the stockholders pro rata, whether their 
shares have matured or not. Towle v. American, etc. 
Assn., 75 Fed. Rep. 938; Criswell’s Appeal, 100 Pa. 
St. 488. 

Waiver of Rights.—Parties cannot make a contract 
whereby the requirements of a statute which is made 
in pursuance of a general policy can be evaded. 
Phinney v. Mutual, etc. Co., 67 Fed. Rep. 498. This 
rule has been frequently invoked relative to policies 
of insurance (Liverpool, etc. v. Phoenix Ins. Co., 129 
U.S.397; Dugger v. Mechanics’, etc. Co., 95 Pick. 245; 
Havens v. Germania, etc. Co., 123 Mo. 403; Queen Ins. 
Co. v. Leslie, 47 Ohio St. 409), also to the statute of 
limitations (Crane v. French, 38 Miss. 503), and to stay 
an execution. Carl’s Assignment, 15 Pa. Co. Ct. 
148. Where, however, the law is intended merely to 
be a personal privilege, its provisions may be waived 
(Camington y. St. Louis, 89 Mo. 208; Squires v. Chilli- 
cothe, 89 Mo. 226; Groll v. Tower, 85 Mo. 249; Cahen 
v. Continental, ete. Co., 41 N. Y. Sup. Ct. 296; Grand 
Rapids, ete. R. R. v. Martin, 41 Mich. 667), and this 
may be done by contract, (Adreveno v. Mutual, ete. 
Assn., 34 Fed. Rep. 870), but the better opinion is that 
such contract cannot be made prior to the occurrence 
relative to which it might be invoked (Green v. Coos, 
etc. Co., 23 Fed. Rep. 67); otherwise the law would 
generally be rendered nugatory by =e 


. S. MERRILL, 
St. Louis, Mo. 








JETSAM AND FLOTSAM. 


STATUTORY PROHIBITION OF SUNDAY BASE BALL. 
Statutes prohibiting the playing of the game of base 
ball on Sunday have been, as is well known, declared 
unconstitutional by the courts of several of the States. 
Among these in the Cuyahoga County (Ohio) court, 
which recently, in the case of State vy. Powell, carefully 





discussed the question and reached the conclusion that 


such statutes are clearly contrary to the organic lay 


of the State. The reasons given for reaching this view 
of the law are interesting and worth reciting, The 
section under consideration, 7032a, provided that 
‘“‘whoever on the first day of the week, com 
called Sunday, participates in or exhibits to the pub- 
lic, with or without charge for admittance, in a 
public room, ground, garden or other place in thiy 
State * * * any base ball playing, he or she shall, 
on complaint made within twenty days thereafter, bg 
fined in any sum not exceeding $100, or be confined jp 
the county jail not exceeding six months, or both, at 
the discretion of the court.” This statute, the court 
says, must rest for its validity on one of two predi- 
cates, to-wit: It must be either unlawful or an of 
fense to play or exhibit base ball on Sunday, because 
it is Sunday, or it must rest, in order to be an offense, 
upon the fact that it isan immoral game or exhib} 
tion, falling clearly within the police power or reguly 
tion, and, therefore, a crime. It is nota crime to 
play base ballon Monday or any other day of the 
week, says the court; hence, if it rests upon the 
fact, or is made a crime because it is played o 
Sunday, then it is clearly in conflict with the con 
stitution and cannot be upheld, because the doe 
trine is well settled, and especially in Ohio, that 
all statutes which inhibit common labor, statute 
that refer to the first day of the week, com 
monly called Sunday, are not enacted or enforced to 
compel the observance of that day as a day of re 
ligious worship, but as a day of rest. Therefore, for 
the legislature to enact a statute prohibiting the play- 
ing of base bal! on Sunday, because it was Sunday, 
would be unconstitutional and void. Another fatal 
objection is found in the fact that the act in question 
makes no exception in behalf of that class of people 
who conscientiously observe the seventh day of the 
week as Sunday or Sabbath, the Supreme Courtof 
Ohio having, on two or three occasions, distinctly de 
clared that a statute providing for the observance of 
the first day of the week, commonly called Sunday, 
as a day of rest, is void and unconstitutional unlessit 
contains such an exception. Next, examining the 
question whether the statute can be upheld because 
the act inhibited falls within the police power, the 
court points out that it is fundamental that all acts 
falling within the broad power of police regulation 
under the constitution must be something in the n& 
ture of a nuisance, or in fact immoral, or having a 
immoral tendency, or detrimental to the good or wek 
fare of the whole people. The court is clearly of the 
opinion that to play or exhibit base ball does not fall 
within the provision of the general definition above 
given as to police regulation. Whether the legisl+ 
ture of Ohio may or may not enact a statute that 
would be constitutional and valid as inhibiting the 
playing of base ball on Sunday the court does not feel 
called upon to decide, but clear it is to the mind of 
the court that the statute as enacted, grouping base 
ball playing among a lot of immoral games, such # 
gambling, etc., is unconstitutional and void.—Alvany 
Law Journal. 








BOOK REVIEWS. 


GILLETT ON INDIRECT AND COLLATERAL EVIDENCE 
A valuable contribution to legal literature has 
been recently offered to the bar by the Bowen-Me 
Co., publishers, in the work of Hon. John H. Gillett, 
on “Indirect and Collateral Evidence.” It is pub 
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lished in one volume of about 450 pages, 360 of which 
eonsist of text with foot notes, the remaining pages 
used for the table of contents, table of cited 
ewesand the index. In its typography the book in 
po wise falls short of the excellent standard that has 
been hitherto maintained by the publishers; the print 
jsclear and agreeable to the eye, and an almost com- 
absence of errors testifies to the thoroughness 
andeare of the proof-reading. In this work Judge 
Gillet has done much more than simply add another 
tothe already long list of works on evidence. As in- 
dieated by the title, he has endeavored to illumine 
what may be called the borderland or frontier of the 
domain of evidence. While the paths through these 
outlying regions have been much [traveled and much 
fought over, there has been no adequate effort in the 
past to sy8tematize them, or to take a comprehensive 
view of them. Herein the author has done much 
original and valuable service. Especially true is this 
othischapter entitled Collateral Evidence. Under 
this he treats, among others, the vexed gques- 
tion, which in a trial is so often provocative 
of heated debate, how far, if at all, shall proof 
be admitted of similar or dissimilar facts as tend- 
ing toshow the existence or non-existence of a fact 
inissue. After giving a concise statement of the gen- 
eral rules with their underlying reasons, he considers 
elaborately some of the leading illustrations, devoting 
several sections each to the topics, collateral crimes, 
other defects in negligence cases, prior injuries at the 
same place, experiments, prior habits and conduct, 
subsequent precautions, and the inspection of per- 
sonsand places. Ten sections are given to a treat- 
ment of the questions affecting the credibility of wit- 
nesses. The subject of admissions and confessions is 
covered by two chapters that are remarkable for the 
accuracy and clearness with which that broad subject 
has been condensed. Under the head of declarations 
the author states the rule requiring the best evidence 
to be produced, and treats of the principle exceptions 
Which the practical administration of the law has 
foreed upon the salutary rule. Among others are 
considered matters of public concern, ancient docu- 
ments, declarations against interest, entries made in 
the ordinary course of business. The subjects of 
Dying Declarations, Expert and Opinion Evidence, 
Hearsay, and the doctrine of Res Gest are elabo- 
tately treated each in a separate chapter. All of the text 
issupported by the citation of the latest and best con- 
sidered authorities. The fact that there are more than 
$100 decided cases in addition to text books, shows 
diligence in the author, but the discriminating qual- 
ity of his work is to be appreciated only from an ex- 
‘mination of the cases and a comparison of the text. 
Subjected to such a test the work will not suffer in the 
timation of the critic, but will add to the already 
enviable reputation of the author as an eminent ju- 
Mist, W. P. F. 








BOOKS RECEIVED. 


A Treatise on Fraudulent Conveyances and Creditors’ 
Bills. By Frederick S. Wait, of the New York 
Bar. Author of “Insolvent Corporations,” “Trial 
ofTitle to Land,” ete. Third Edition, Revised 
and Enlarged. New York: Baker, Voorhis & 
Company, 1897. 

General Digest American and English, Annotated. 
Refers to all Reports Official and Unofficial. Vol. 
III, New Series. Rochester, N. Y. The Lawyers’ 

Co-Operative Publishing Company, 1897. 





HUMORS OF THE LAW. 


In a murder case in one of the wire grass counties 
of Virginia, there had been some difficulty in com- 
pleting the panel. After eleven had been sworn in, 
there came up a lank, cadaverous-looking fellow, with 
pantaloons fastened by a single suspender. The 
judge said: ‘‘Juror, look upon the prisoner. Prisoner, 
look upon the juror.” He scanned the prisoner in- 
tently, and turning to the judge said: ‘Yes jedge, I 
think he’s guilty.” 


After hearing argument in a case a rural justice 
said: 

“T’m sorter mixed on this here matter, an’ I’ll pre- 
serve my decision.” 

“About what time, jedge,” said the lawyer, ‘“‘will 
you dish out them preserves?”’ 

“Thar’s no tellin’,” replied his honor. ‘I’ve gota 
sight o’ plowin’ tew do, an’ erbout ten acres to fence 
in. Jest take the pris’ner ter jail till fall!”’ 
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1. ATTACHMENT — Appearance — Commencement of 
Action.—Where a defendant appears in court, and 
moves to dissolve the attachment on the merits of the 
proceedings, such as the insufficiency of the attach- 
ment affidavit, he enters a general appearance in the 
case, and thereby waives all objections to the service 
on him in said case, and to the jurisdiction of the 
court over the person of the defendant.—RaYMOND V. 
NIX, Okla., 49 Pac. Rep. 1110. 

2. BENEFICIAL ASSOCIATIONS—By-laws.—T he by-laws, 
rules, and regulations of a beneficial association, 
whether referred to or not, form part of the contract 
made by a member in joining.—Hass v. MUTUAL RBE- 
LIEF ASSN. OF PETALUNA, Cal., 49 Pac. Rep. 1056. 

8. CONTEMPT—Judgment.—A judgment or order of 
court that a defendant stand committed to the county 
jail until the further order of the court, for a contempt 
in refusing to obey a previous order requiring him to 
surrender certain promissory notes adjudged to be the 
property of another, is illegal, and void for uncer- 
tainty as tothe duration of the punishment, and will 
not justify the imprisonment.—TAaYLOR Vv. NEWBLOCK, 
Okla., 49 Pac. Rep. 1114. 
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4. CONTRACT—Alteration.—Plaintiff, by written agree- 
ment, licensed defendant company to use certain ma- 
chines in consideration of paying royalty, and defend- 
ant gave bond, with sureties, conditioned for the per- 
formance of the contract. Afterwards the president 
of defendant company interlined in the contract a pro- 
vision as to the time of delivery of the machines, which 
was accepted and acquiesced in by plaintiff: Held, 
that this interlineation was an alteration of the con- 
tract so far as the sureties in the bond were concerned. 
—UNITED STATES ;GLASS CO. V. WEST VIRGINIA FLINT 
BOTTLE Co., U. 8. C. C., D. (W. Va.), 81 Fed. Rep. 993. 

5. CONTRACTS—Construction—Arbitration Clause.—A 
contract for the construction of buildings provided 
that, if alterations were made in the plans, “‘the value 
of the work added or omitted shall be computed by 
the architects, and the amount so ascertained shall be 
added to, or deducted from, the contract price. In the 
case of dissent from such award by either party hereto 
the valuation of the work added or omitted shall be 
referred to three disinterested arbitrators, the decision 
of any two of whom shall be final and binding:’”’ Held, 
an agreement to submit certain definite controversies 
to arbitration, and hence it was legal and binding.— 
WEGGNER V. GREENSTINE, Mich., 72 N. W. Rep. 179. 

6. CONTRACT—Statute of Frauds.—Where defendant 
received a letter from plaintiff, stating that a third 
person stated that defendant would pay for lumber 
furnished him by plaintiff, and requested defendant to 
advise plaintiff if such were not the fact, and defend- 
ant made no reply, but verbally promised to pay for 
the lumber after plaintiff delivered it to said third 
person, defendant is not bound, as the contract, being 
one to answer for the debt of another, was not in writ- 
ing, as required by 2 How. Ann. St. § 6185, subd. 2.— 
FULLER & RICE LUMBER & MANUFACTURING CO. V. 
Houseman, Mich., 72 N. W. Rep. 187. 

7. CONTRACTS—Validity—Restraint of Trade.—Where 
the seller of stock in an ice company doing an ice busi- 
ness at P agreed with the purchaser not to engage in 
the ice business at P, nor adjacent thereto, at any time, 
the agreement was not an unreasonable restraint of 
trade, and void as against public policy.—UP RIVER 
IcE Co. v. DENLER, Mich., 72 N. W. Rep. 157. 

8. CORPORATIONS—Powers—Authority of Officers.—A 
treasurer of a manufacturing corporation has no au- 
thority, by virtue of his office alone, to indorse its note 
for discount of sale.—BLAKE V. DOMESTIC MANUFG. CO., 
N. J., 38 Atl. Rep. 241. 


9, CRIMINAL EVIDENCE—Assault With Intent to Mur- 
der.—On atrialforan assault with intent to murder, 
it was shown that defendant shot a man, and that two 
police officers went to defendant’s saloon to watch 
him, while the sergeant was getting information about 
the shooting; that defendant knew that he was to be 
arrested, becau+e he was questioned by the officers; 
that the sergeant, having learned that defendant did 
the shooting, afterwards came in, and ordered defend- 
ant’s arrest without a warrant, and that defendant 
then fired on the officers, and wounded one of them: 
Held, that evidence of the first shooting was properly 
admitted, as tending to prove the motive with which 
defendant fired on the officers.—PEOPLE V. WILSON, 
Cal., 49 Pac. Rep. 1054. 

10. EVIDENCE—Admissions in Court.—Admissions of 
parties in open court that their claims have been paid 
and their liens satisfied form evidence of an extremely 
satisfactory character.—LITTLE V. SLEMP, Va., 278. E. 
Rep. 808. 

11. EVIDENCE—Parol Evidence.—Where written in- 
struments do not purport to contain the entire agree- 
ment between the parties thereto, nor to have been in- 
tended as a complete statement or performance of the 
whole contract, and such papers were executed in pur- 
suance of a parol agreement, and in part performance 
thereof, parol evidence of the verbal agreement is ad- 
missible in all cases where such evidence is consistent 
with, and not contrary to, such written instruments. 
—CHAMBERLAIN V. LESLEY, Fla., 22 South. Rep. 736. 








12. FEDERAL AND STATE COURTS—Confiicting Turis. 
diction.—When the State court has acquired jurisdic. 
tion in a case, entered judgment, and is pr 

its enforcement, the appointment of a receiver by the 
United States court to the defendant corporation cap. 
not devest the jurisdiction of the State court, and stay 
the execution issued to enforce the judgment,— j 
BISTENEAU LUMBER CO. v. MiImMS, La., 22 South, Rep, 
730. 


13. FRAUDS, STATUTE OF—Part Performance.—Hoy, 
Ann. St. § 5569, provides that when a grant shall be 
made to one person, and the consideration therefor 
shall be paid by another, no use or trust shall result 
in favor of the latter, but that the title shall vest in the 
person named as alienee. Section 6183 provides that 
nothing in the chapter shall abridge the powers of the 
court of chancery to compel specific performance of 
agreements in cases of part performance: Held 
where a husband purchased land in his wife’s name, 
with the parol agreement that it was to be occupiedas 
a home by them so long as each should live, and the 
wife devised the property to others, section 618 did 
not apply, and the husband was precluded by section 
5569 from enforcing the trust against the devisees— 
CHAPMAN V. CHAPMAN, Mich., 72 N. W. Rep. 181. 


14. FRAUDS, STATUTE OF—Waiver.—The defense of 
the statute of frauds, to be effective against an orl 
contract, must be urged when such contract is a 
tempted to be proved.—PIKE V. PIKE, Vt., 38 Atl. Rep, 
265. 

15. HaBEAS CORPUS—Grounds of Remedy.—Whereit 
is conceded, in a habeas corpus proceeding, that the 
commitment emanated from a court of competent at 
thority, having jurisdiction of the subject-matter and 
person, the only question is whether the process 
void for illegality.—ExX PARTE TICE, Oreg., 49 Pac, Rep. 
1038. 


16. HOMESTEAD — Acquisition — Mortgages. — Ad 
March 13, 1895, changing the method of selecting & 
homestead, did not repeal 2 Hills’ Ann. Code, § 4, 
providing that the selection may be made at anytime 
before sale. Where separate property of the husband 
was impressed with the homestead, and was after 
wards mortgaged by him without the wife’s conseil, 
the wife might have the mortgage declared void, 
under 2 Hill’s Ann. Code, § 483, providing that, 
“nothing herein shall be construéd to prevent the 
owner .of a homestead from voluntarily mortgag 
ing the same,” and that ‘‘no mortgage shall be valid 
against the wife of the mortgagor, unless she shall 
sign and acknowledge the same;” and this whethero 
not the wife was precluded by 1Hill’s Ann. Code, 
1404, from selecting a homestead from the husband's 
separate property.—ANDEKSON V. STADLMANN, Wash, 
49 Pac. Rep. 1070. 

17. HUSBAND AND WI¥E—Antenuptial Agreements.- 
An antenuptial agreement provided that the property 
of the intended wife should remain in her, and that she 
might dispose of the same ‘‘by deed, grant, bargain, 
sale, gift, desire, will, or otherwise, as she (might) de 
sire, without the consent” of the prospective husband: 
Held, that the word ‘‘desire” was a mistake for “de 
vise,” and that the word ‘‘will” was used in itstecl 
nical sense.—COOK Vv. ADAMS, Mass., 47 N. E. Rep. ®. 

18. INTERSTATE COMMERCE — Original Package- 
Liquors.—An original package, within the meaning of 
the law of interstate commerce, is the package deliv 
ered by the importer to the carrier at the initial point 
of shipment, in the exact condition in which it was 
shipped. In the case of liquors in bottles, if the bot 
tles are shipped singly, each is an original package 
but if a number are fastened together, and marked, of 
are packed in a box, barrel, crate, or other receptacle, 
such bundle, box, barrel, crate, or receptacle con 
stitutes the original package.—GUCKENHEIMER v. SB 
LERS, U.S. ©. C., D. (S. Car.), 81 Fed. Rep. 97. 

19. JOINT ConTRAOCT — Liability of Survivor.—ln@ 
action on a demand due plaintiff personally, 
ant may set off a note (otherwise a proper demant ia 
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set-off) executed by plaintiff and another jointly, 
where the other maker is dead.—McCaRTHY V. SLEIGHT, 
Mich.,72N. W. Rep. 165. 

®. JoInT TRESPASSERS—Authority of Agent.—An at- 
torney for a plaintiff in execution placed in the hands 
ofa constable the execution, and in the hands of an 
agent & chattel mortgage lease, andthe three took 
possession of the entire stock of goods of the defend- 
antin execution. The amount of the mortgage was 
tendered to each of them. The non-exempt property 
wassold under the execution before the hour adver- 
tised, andthe three set apart and held the exempt 
property under the mortgage: Held, that a joint ac- 
tion could be maintained against them, as they were 
joint trespassers.—WEINSKAWSKI V. WISNER, Mich., 72 
N. W. Rep. 177. 


1. JoDGMENT—Jurisdiction.—When an action in the 
sircuit court to recover the possession of land situated 
inanother district is joined with an action for rents, 
issues, and profits of the land, that part of the judg- 
ment rendered for the value of the rents is within the 
jurisdiction of the court, and is valid.—HEALEY Vv. 
HomPHReY, U.S. C. C. of App., Ninth Circuit, 81 Fed. 
Rep, 990. 


2. LANDLORD AND TENANT—Hstate from Year to 
Year—Holding Over.—A landlord who allowed a tenant 
for years by lease to hold over for a year and one 
month,and accepted monthly payments of rent for 
the time, sufficiently recognized the tenant as such; 
and the latter thereafter held as a tenant from year to 
year, although he had paid only eleven months’ rent 
after the expiration of the lease.—AMSDEN V. ATWOOD, 
Vt., 88 Atl. Rep. 263. 


%. LIFE INSURANCE—Cancellation of Policy.—Where 
the beneficiary under alife insurance policy, which 
had lapsed, except for its paid up value, procured its 
reinstatement through false and fraudulent repre- 
sentations, equity may compel the surrender and de- 
cree the cancellation thereof, and enjoin an action at 
law thereon, though the alleged fraud might defeat 
such action at law.—JOHN Hancock Mot. LIFE INS. 
00. v. DieK, Mich., 72 N. W. Rep. 179. 

4, MaNnDAMUS—Teacher’s Salary — Remedy at Law.— 
Mandamus to compel the payment of the salary speci- 
fied is not the proper remedy of a school teacher for 
the enforcement of a contract of employment where it 
is claimed that such teacher was discharged for suffi- 
tient cause, as the law affords a plain, direct, and ade- 
quate remedy in its ordinary course, if such discharge 
Was wrongful._COFFIN V. BOARD OF EDUCATION OF 
City OF DETROIT, Mich., 72 N. W. Rep. 156. 

%. MASTER AND SERVANT — Defective Appliances.—If 
4 brakeman is aware, on entering the railroad’s em- 
Ploy, that he will be constantly obliged to perform the 
dangerous task of coupling together mismatched 
couplers, and continues in the service, and frequently 
Performs that task, without making complaint to the 
master, or making request that the danger be lessened, 
he assumes the risk._MCDONALD’S ADMR. V. NORFOLK 
&W.R. Co., Va., 27S. E. Rep. 821. 

%. MECHANIC’s LIEN — Statement for Lien.—Under 
Pub. Acts 1891, No. 179, § 4, requiring original con- 
tractors to furnish the owner of the building a state- 
ment under oath of the number and names of the sub- 
contractors or laborers under them, and of the per- 
Sons furnishing materials, with the amount due each, 
and providing that until such statement is furnished 
the contractor shall have no right of action and lien 
2 account of the contract, such statement is ‘a pre- 
Tequisite to the right to enforce a lien.—WILTSIE V. 
Hakvey, Mich., 72 N. W. Rep. 134. 

1. MorTGaGEsS — Contemporaneous Agreement— 

sts.—B executed a mortgage to C, and at the same 
time deeded him certain lands in W, under an agree- 
ment reciting that: “I, the said C, hereby agree to 
Sell said lands in W for the best price that Ican ob- 
tain, and, after deducting costs and expenses and rea- 
















sonable charges for selling the same, to apply the pro- 





ceeds upon said mortgage; said sales subject to the 
advice and consent of said B:” Held, that the deeds 
and agreement back constituted C trustee of the lands 
in W for the benefit of B.—A. P. CooK Co. Vv. BELL, 
Mich., 72 N. W. Rep. 174. 

28. MORTGAGE FORECLOSURE—Subordinate Interests 
—Adverse Title.—A complaint for mortgage foreclos- 
ure alleged that defendant OC (not the mortgagor) 
“claims some interest in or title to said property in- 
consistent with the rights of plaintiff, and that the lien 
of plaintiff is priorto any lien of said C against the 
said described lots, or either of them.” C moved to 
strike out the phrase ‘‘inconsistent with the rights of 
plaintiff,” as presenting an issue of adverse title: 
Held, that plaintiff intended to allege mérely that the 
interest of C, whatever it might be, was subordinate 
to that of plaintiff.—K1zER v. CAUFIELD, Wasb., 49 Pac. 
Rep. 1064. 

-29. MORTGAGE—Foreign Corporations — Contracts— 
Validity.—A person became a stockholder of a foreign 
building and loan association, and applied for a loan 
before the pagsage of the statute prescribing terms 
upon which foreign corporations might do business in 
the State. After such enactment, and without the as- 
sociation’s having complied therewith, the loan was 
made, and a mortgage given as security: Held that, 
conceding that the borrower had acquired a vested 
right to the loan, and that the association had become 
obligated to make it, before the statute was passed, the 
making of the loan and the giving of the mortgage 
were not merely a winding up of unfinished business, 
and accordingly the mortgage was illegal and un- 
enforceable.—NEW YORK NAT. BUILDING & LOAN ASSN. 
v. CANNON, Tenn., 418. W. Rep. 1055. 


30. MORTGAGES—Foreclosure—Venue.—An action by 
a mortgagor to recover of a mortgagee for an unau- 
thorized sale of the mortgaged premises for an alleged 
breach of condition, when in fact no breach had been 
made, is a transitory action.—ROGERS vV. BARNES, 
Mass.,47 N. E. Rep. 602. 


81. MUNICIPAL CORPORATIONS—Public Improvements 
—Negligence.—If a town, in exercising its authority to 
improve a street, fails to do the work in a proper and 
skillful manner, a common-law liability arises for all 
damages not necessarily incidental to the work, and 
chargeable to the unskillful and improper mode of 
executing it.—POWELL V. TOWN OF WYTHEVILLE, Va., 
27S. E. Rep. 805. 


82. NEGLIGENCE.—In an action by a fireman to re- 
cover for injuries by a collision, where the evidence 
showed that plaintiff was asked by the engineer if he 
could see a switch which they were approaching, and 
he reported that he could not, and that it was impos- 
sible to see it because of the very heavy snowstorm 
raging atthe time, it cannot be said, as a matter of 
law, that the fireman was negligent in not seeing the 
signal for the switch.—FAIRMAN V. BosTON & A. R. Co., 
Mass., 47 N. E. Rep. 613. 

83. NEGLIGENCE — Freight Elevators — Safety Appli- 
ances.—The proprietor of an elevator, by inviting to 
ride thereon one who knew it was intended for a 
freight elevator, does not thereby become liable for 
the degree of care required of a carrier of passengers. 
—HALL V. MURDOCK, Mich., 72 N. W. Rep. 150. 

84. OFFICERS — Resignation — Withdrawal.—A con- 
tingent resignation by a State official is subject to 
withdrawal by him at any time before the contingency 
happens, and the action ofthe governor in refusing 
to return the resignation when requested to do so be- 
fore such time is of no effect.—STATE V. BEOK, Név., 49 
Pac. Rep. 1035. 

85. PARTIES — Vendor and Purchaser — Regcission.— 
While the assignor of a chose in action cannot sue 
alone in equity for the benefit of his assignee, not be- 
ing the real party in interest, yet the defect of parties 
is cured if the assignee is made a party tothe cross- 
bill, and files his answer thereto.—HURT V. MILLER, 
Va., 27 8. E. Rep. 8381. 
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36. PLEADING .—The defect of a misspelled name of a 
party defendant is cured by serving process upon the 
proper party, and by amending the bill by inserting 
the correct name.—MARTIN V. MARTIN, Va., 27 S. E. 
Rep. 810. 

87. PLEADING — Cross-complaints.—The cause of ac- 
tion which one defendant may set up against his co- 
defendant by across complaint must be one arising 
out of, or having reference to, the subject of the origi- 
nal action: Held, accordingly, that the cross-com- 
plaints interposed by two of the defendants herein 
against their co-defendants were rightly struck out as 
irrelevant. — AMERICAN EXCH. BANK V. DAVIDSON, 
Minn., 72 N. W. Rep. 129. 

38. PRINCIPAL AND AGENT—Limitations.—The statute 
of limitations does not commence to run against 
claims for funds of the principal in the hands of the 
agent until a demand is made.—EWERS V. WHITE’S Es- 
TATE, Mich., 72 N. W. Rep. 184. 

89, PRINCIPAL AND AGENT—Powers—Evidence.—Upon 
the question of authority of an agent to act for his 
principal in making a contract with a purchaser of 
goods, evidence is admissible to show that the agent 
made contracts for his principal with other pur- 
chasers.—H. C. MAHRT OO. v. HYMAN-HALL CO., Wash., 
49 Pac. Rep. 1063. 

40. PRINCIPAL AND SURETY—Rights and Liabilities of 
Co-sureties. —If one of the sureties on a guardian’s 
bond obtains from the guardian the ward’s money for 
his own use, as in payment ofadebt owing him by 
the guardian personally, and such fact causes the 
guardian to default, as between such surety and his 
co-surety, the former is liable for the entire sum de- 
faulted, especially where he has indemnified himself; 
and this whether or not the latter knew, when he be- 
came surety, that the former had received the money, 
and acquiesced therein. — PILE v. McCoy, Tenn., 41S. 
W. Rep. 1053. 

41. PROCESS — Service—Non-resident Corporations.— 
Under Pub. Acts 1895, No. 61, providing that ‘‘suits may 
be commenced at law or in equity inthe circuit court 
where the plaintiff resides against any corporation 
not organized under the laws of this State, in all cases 
where the cause of action arose in the State of Michi- 
gan, by service upon any officer or agent of the corpo- 
ration,” etc., service on the traveling salesman ofa 
Massachusetts corporation, through whose agency its 
business was done in Michigan, was good. — RYERSON 
Vv. STEERE, Mich., 72 N. W. Rep. 131. 

42. RAILROAD COMPANY—Occupancy of Street.—Where 
arailroad company, without condemnation proceed- 
ings, builds its road in the street, after a license from 
the city so to do, subject to the rights of adjacent 
owners, an abutting owner may recover the amount of 
damages accruing year by year, though he did not 
own the property when the railroad was built, and no 
rights against the railroad were assigned by the one 
who did then own it. — HOFFMAN V. FLINT & P. M. R. 
Co., Mich., 72 N. W. Rep. 167. 

43. RELEASE AND DISCHARGE—Settlement of Claim.— 
Where relator,an employee of the board of health, 
presented a bill for extra services, which was allowed, 
and for which he gave a receipt, it was a settlement of 
all his claims for such services prior to that time 
where he neither did nor said anything to indicate 
that this was to bea partial payment, or that he had 
any other claim.—GOODSON V. BOARD OF HEALTH OF 
OC1ry OF DETROIT, Mich., 72 N. W. Rep. 185. 

44. REMOVAL OF CAUSES — Non-resident Defendant— 
Jurisdiction.—A suit commenced in a State court, by a 
British subject, against a non-resident corporation, to 
recover $20,000 damages for personal injuries, is re- 
movable to the circuit court on the application of the 
defendant.—STALKER V. PULLMAN’S PALACE CAR CO., 
U. 8. 0. C., 8. D. (Cal.), 81 Fed. Rep. 989. 

45, TaxXaTION—Deeds—Limitation.—Pol. Code, § 3788, 
as amended in 1885, provided what should be done with 
deeds to the lands sold to the State for delinquent 
taxes, how the lands should again become subject to 














entry and sale, and closed with the general provision 
that ‘‘in all cases where land has been heretofore sold 
for delinquent taxes the deed therefor must be mage 
within one year and three months after this act takes 
effect,and, unless so made, the purchaser shall be 
deemed to have relinquished all his rights under sue 
sale:” Held, that the limitation did not apply to the 
State.—Z. Russ & SONS CO. V. CRICHTON, Cal., 49 Pag, 
Rep. 1043. 

46. VENDOR AND PURCHASER — Equity.—Where there 
is a material deficiency in the amount of land mep. 
tioned in a deed, and neither grantor nor grantes 
knew of it, a case of mutual mistake is made, against 
which a court of equity will, at the instance of the 
grantee, give relief by a decree for the value of the de. 
ficiency.—HULL Vv. WATTS, Va., 27S. E. Rep. 829. 


47. VENDOR AND PURCHASER — Title — Waiver of Op- 
jections. — A company purchased lands with notice 
that trees growing thereon had been previously sold 
to another, though no mention of the fact was made in 
its deed, and without objection it paid part of the 
price in cash, and gave two notes for the balance. The 
first note it paid, and it obtained an extension on the 
other, and paid part of it. When pressed for final pay. 
ment, it demanded an abatement of the price on cer 
tain grounds, but not until after suit brought, five 
years after sale, did it claim an abatement on account 
of not having received the trees with the land: Held, 
that it had waived any right to abatement on such 
ground.—SOUTHWEST VIRGINIA MINERAL LAND UO. ¥. 
CHASE, Va., 27S. E. Rep. 826. 


48. WATERS—Riparian Rights—Navigable Waters.—A 
person cannot anchor his boat in the shallow waters 
between an island,owned by a riparian proprietor, 
and the channel of a navigable stream, and engage in 
shooting wild fowl from such boat, with the aid of de 
coys anchored in sueh waters, against the protests of 
such proprietor. — HALL V. ALFORD, Mich., 72 N. W. 
Rep. 1387. 


49. WATER COURSES — Mill Site — Diversion of Head 
Waters. — The owner of a mill site on a stream fed by 
lakes and surrounding marsh may enjoin a township, 
not ariparian owner, from diverting the head waters 
by cutting a ditch along the highway, even though bis 
resulting loss would be small in comparison with 
benefits accruing to the public and owners of low 
lands.—STOCK V. JEFFERSON TP., Mich., 72 N. W. Rep. 
132. 

50. WILLS — Power of Disposition. — A will madea 
residuary devise to a sister for life, ‘‘to be disposed of 
at her discretion; at her decease to go to my nearest of 
kin:” Held, that the sister’s power of disposition was 
limited to transfer during life, and not by will.—Kgm& 
TON V. MAYHEW, Mass., 47 N. E. Rep. 612. 


51. WILLS — Rule in Shelly’s Case.—Testator gave all 
his estate to his wife and two daughters, absolutely, 
share and share alike, and then declared that, if his 
daughters should marry, his will and desire was that 
the property given to them should not in any instance 
be liable for the debts of their husbands, but should 
descend from his daughters to “their children;” and 
that, should either of his “children before mentioned” 
die without a child, the property given to it should 
descend to that which may be living, “in the manne 
above specified:” Held, that the devises to the 
daughters did not fall within the rule in Shelley’s Case 
—COLLINS V. WILLIAMS, Tenn., 41S. W. Rep. 1056. 


52. WILLS—Vesting of Estates.—A will provided, “On 
the decease of my son D the principal sum held i 
trust for him shall be paid to his son D, if then living; 
and, in case of his previous decease, the trustees shall 
pay over said principal sum to my daugbter and to my 
other sons, to be equally divided among them:” Held, 
that the interests of the sons and daughters of test 
trix other than D in the remainder after the life estate 
vested on the death of testatrix, and not on thed 
of the grandson D. — SHAW V. ECKLEY, Mass., 47N.B 
Rep. 609. 
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